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IN THIS ISSUE 


IF arbitration is to be saved as an instrument of civilization 
from the destruction which now seems to threaten it in Europe 
and the Far East, it must be strengthened and entrenched on 
the Western Hemisphere. And so the Americas are mobilizing 
arbitration, in an effort to achieve a Western Hemisphere soli- 
darity that will be an example to the rest of the world. The 
initial stages of this mobilization are outlined briefly in the 


Foreword to this issue. 





No history of arbitration in the 
U. S. and its mobilization by trade 
groups would be complete without 
the 40-year record of the National 
Federation of Textiles, Inc., and its 
predecessor, the Silk Assn. of Amer- 
ica. Miss Blunt presents, on p. 299, 
the story of this important group of 
pioneers in arbitration. 


Another example of the mobiliza- 
tion of arbitration, in this case in 
the field of industrial relations, is 
cited by Mr. MacKinnon in his article 
on the use of arbitration by the news- 
papers and the printing trades 
unions (p. 323). 


The JOURNAL has the honor of pre- 
senting, in this issue, contributions 
from two distinguished English col- 
laborators. On p. 336, Sir Lynden 
Macassey describes the machinery of 
the London Court of Arbitration and 
pays tribute to an organization 
which commands, to an exceptional 
degree, the complete confidence of 
the business community. 


Dr. Bisschop adds a chapter to the 
discussion of a Third Peace Confer- 
ence, wherein he holds out the hope 
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that a European Conference, instead 
of a World Conference, might pro- 
duce a peaceful continent and ad- 
vance the civilization of the world 
under the egis of law as admin- 
istered at The Hague (p. 351). 


In an article on Arbitration in 
Interstate Pacts, about which little 
has been written, Miss Dodd holds 
the interesting theory that the side- 
tracking of international arbitration 
does not mean that commercial, in- 
dustrial and national arbitration is 
making a detour, but, on the con- 
trary, may be speeded up by that 
very situation (p. 314). 


In Nicaragua, too, commerce is 
searching for new ways which will 
keep it in rhythm with the times. 
Dr. Brockman finds this to be the 
reason commercial arbitration pre- 
sents itself as the modern method 
for the settlement of commercial 
disputes, and holds that interest in 
arbitration is an evidence of the 
impatience with which business men 
regard antiquated legal provisions 
for the adjustment of their dif- 
ferences (p. 357). 








FOREWORD 
MOBILIZATION OF ARBITRATION 


WAR and the conflict of nationalist interests and attempts to 
rule the world by force are driving arbitration from Europe. 
America has come to be looked upon as its refuge. At such a 
time it is significant that the Americas are mobilizing their re- 
sources for arbitration and for the strengthening of peace and 
goodwill through trade channels. 

For example, Canada, our neighbor to the north, is now at 
war, and immediately certain restrictions to our trade with that 
country become effective. But there are no restrictions to arbi- 
tration and, almost coincidentally with Canada’s entry into the 
war, came the establishment of the Canadian-American Com- 
mercial Arbitration Commission, which is mobilizing the busi- 
ness men of the two countries behind commercial goodwill and 
friendship. 

Inter-American trade routes are beset with dangers and un- 
certainties, due to the war across the seas. But there has been 
no disruption of the arbitration machinery created by the Inter- 
American Commercial Arbitration Commission; on the contrary, 
the twenty-one Republics which comprise the Americas are more 
firmly resolved in their determination to mobilize the forces of 
arbitration and keep peace on the Western Hemisphere. 

Europe becomes almost inaccessible to American individuals 
through war conditions and regulations of the U. S. Department 
of State. But no embargo can be declared upon controversies, 
which inevitably arise wherever trade is carried on. Through 
the mobilization of arbitration by the International Chamber of 
Commerce and the American Arbitration Association, joint ma- 
chinery of the two organizations is made available in the United 
States, under which arbitrations between American nationals 
and those of European countries may still be carried on. 

And so it would appear that, because arbitration is suffering 
grievously in certain foreign countries, it has become highly im- 
portant in this country that its principles and practice be main- 
tained so that it may not be lost to the world. Commercial 
arbitration has not failed, and in the war-torn period which, 
unhappily, seems to lie ahead of the world, arbitration in America 
may so strongly mobilize its forces as to lead the way ultimately 
to “World Peace through World Trade.” 
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AMERICAN 
COMMERCIAL ARBITRATION“ 


Advisory Committee: Charles L. Bernheimer, Arthur Besse, Irene L. Blunt, 
William T. Bostwick, Henry Munroe Campbell, Fred’k A. Colt, Louis K. 
Comstock, C. Frank Crawford, Clarke G. Dailey, Henry C. Flower, Jr., 
Martin Gang, Donald B. Hatmaker, Charles A. Houston, Malcolm Muir, 
Wm. Stanley Parker, Donovan O. Peters, Arthur M. Reis, Ralph S. Rounds, 
Philip Wittenberg. 


THE STORY OF AN ARBITRATION WORKSHOP 


BY 
I. L. BLUNT f 


BUSINESS and industry owe a great debt to arbitration in facili- 
tating transactions and in promoting better understanding of 
one another’s problems. Today arbitration procedure is well 
established and understood, but some of the pioneer groups in 
arbitration work found the traveling rather difficult in days 
when use of arbitration was considered, by many in the legal 
profession, an interference with the natural routine of the courts. 
But the efficiency and constructive value of arbitration early 
proved especially attractive to business men whose transactions 
involved large sums of money and complicated business re- 
lationships. 

Such a group was the silk industry in its early years. Their 
raw material was obtainable only in the Far East or in Europe. 
Its value was very high and transactions were surrounded by 
the natural difficulties of distance, difference in language and 
lack of standards of quality. The trade was in its infancy when, 
in 1872, the Silk Association of America, Inc., was organized 
as an organization of importers and dealers in raw silk, processors 
and manufacturers of silk products and others interested in the 
silk trade. Many projects were undertaken for the benefit of the 
industry and to create better relations between the various mem- 


* Court Decisions relating to commercial arbitration will be found in the 
section on Arbitration Law, beginning on p. 365. 
7 Secretary, The National Federation of Textiles, Inc. 
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bers. One of the most noteworthy steps, which later was to prove 
almost invaluable, was the establishment of arbitration pro- 
cedure in 1898. 

The arbitration proceedings have also developed two additional 
services in the settlement of trade disputes. The most popular is 
the Examination Bureau, to which can be submitted, by one or 
more parties, for inspection by regular examiners employed in 
the trade, any lot of merchandise concerning which there is doubt 
as to its condition. The other is the Adjustment Bureau, which is 
sometimes called upon to settle disputes informally through the 
medium of a committee of three. 

After some deliberation and studies of methods used abroad 
and in this country, especially by the Chamber of Commerce 
of the State of New York, the Board of Managers of the As- 
sociation, in June 1898, published as part of its by-laws the 
following: 


As soon as practicable after its organization the Board of Managers 
shall annually elect, by ballot, an Arbitration Committee, which shall 
consist of eleven members of the Association, one from each classified 
division of the silk trade, and who shall hold office until the election of 
their successors. 

As soon as practicable after the election of the Arbitration Com- 
mittee the members thereof shall organize by the election of a Chairman 
from among their own members. The Secretary of the Association shall 
act likewise as Secretary to the Arbitration Committee. 

Before entering upon the duties of their office the members of the 
said Committee shall be required to take or subscribe to the following 
oath or affirmation, viz.: 


“You do severally swear (or affirm) that you will faithfully and 
fairly hear and examine the matters in controversy which shall 
come before you during your term of office, and make a just award 
thereon according to the best of your understanding.” 


All persons who may desire the services of the Arbitration Com- 
mittee, or any part of them, shall file with the Secretary an agree- 
ment in writing to submit their case to the Committee, or, if the whole 
Committee is not required, to so many of the Committee as they may 
designate, and to be bound by the decision of the arbitrators so chosen, 
which agreement shall be signed by the parties thereto. 

Such submission shall state concisely the nature or limit of the 
matter submitted and the names of the arbitrators chosen. Upon the 
filing of such agreement the Secretary of the Association shall call a 
meeting of the arbitrators chosen, to be held as soon thereafter as 
may be convenient to the parties concerned for the hearing of the 
controversy. 
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In case two or four arbitrators are chosen by the parties to the con- 
troversy, said arbitrators shall have the power to call in another mem- 
ber of the Arbitration Committee to hear and decide the case with them. 

All the arbitrators must meet together and hear all the proofs and 
allegations of the parties, but an award by the majority of them shall 
be binding. 

Should any member of the Arbitration Committee desire to submit 
a case in which he is personally interested to said Committee, or part 
of said Committee, for arbitration, it shall be the duty of the President, 
upon written notice to such effect, to appoint a temporary member to 
take his place for the hearing of the particular case, selecting for the 
purpose one who is classified in the same division of the trade. 

Each arbitrator who shall be present at a hearing of any controversy, 
and the Secretary of the Association, shall be entitled to a fee of five 
dollars for each sitting, which shall be paid by the party against whom 
the decision shall be rendered, except in such cases as the arbitrators, 
in their discretion, shall otherwise order. 

It shall be the duty of the Secretary to take a record of the findings 
of all arbitrations, and immediately notify the parties thereto of the 
results thereof. 


The Board of Managers of the Association approved the ap- 
pointment of a Committee on Arbitration of eleven men whose 
opinion was respected in the silk community and whose duties 
it became to hear the various cases presented to them. 

Case No. 1 was decided on October 27, 1900, and in the Annual 
Report of the Association for 1901, its disposition was reported 
as follows: 





This was a controversy between the complainant (a silk manufac- 
turer) and defendant (a commission house), growing out of agreement 
upon terms of sale (discount and dating). 

The Committee decided that any protests of violation of agreement, 
to be binding in the dry goods trade, must be within reasonable time 
and that the continued acceptance, without protest, of reports of sales, 
constitutes in fact a new agreement. 

Governed by this principle, the complainant’s claim in this case was 
largely disallowed, but in the few instances where the testimony showed 
that he promptly filed a protest with the defendant his claim was 
sustained. 

Each side paid half of arbitration fees. 


After fifteen years and the settlement of forty cases, it was 
decided to change the method of hearing cases to one more widely 
followed at the present time, that of having each party to a case 
select an arbitrator and those two select a third. The permanent 
committee of eleven was replaced by a committee of three, whose 
duty it was simply to supervise the procedure, not to decide cases. 
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This Committee prepared a list of official arbitrators, represent- 
ing various divisions of the industry, who were known to them 
as men of judicial temperament and willing to devote the neces- 
sary time to the hearing and settlement of the cases presented by 
their fellow members. 

In the following ten years, arbitration became the established 
practice of the industry. Adoption of the New York Arbitration 
Law in 1920 gave added strength to the movement, as it gave 
statutory approval to agreements providing for arbitration of 
future disputes and enabled the participants to enforce awards in 
summary proceedings if made under the conditions specified by 
the law. The existence of the new law, however, brought the 
procedure of the Association into the courts for the first time and 
the first of many lessons learned on correct methods of procedure 
was that of the type of clause that would be recognized by the 
courts as constituting a “provision in a written contract to settle 
by arbitration, etc.”’. 

It was customary, at that time, especially in raw silk transac- 
tions, to print on the face of the contract a simple phrase such as 
“Sales are governed by the Raw Silk Rules adopted by The Silk 
Association of America, Inc.”. The rules included an agreement 
to arbitrate controversies, as well as provisions of sale. A buyer 
of raw silk, however, refused to arbitrate a controversy with a 
seller and the seller applied to the courts for enforcement of arbi- 
tration. Justice McAvoy in the Supreme Court for New York 
County ruled that: 

“The contract provides: ‘Sales are governed by raw silk rules adopted 
by the Silk Association of America’. One of the raw silk rules adopted 
by this Association provides that all differences arising between the 
buyer and seller must be submitted to the arbitration committee of the 
Silk Association. 

“Does this reference to the rules constitute ‘a provision in a written 
contract to settle by arbitration a controversy thereafter arising be- 
tween the parties to the contract’? (Arbitration Law, Sec. 2). I think 
not. There should be ‘in the contract’ specifically, a proviso for arbi- 
tration before a court will order what amounts to a mandamus to 
proceed in that method to settle parties’ disputes. Already there is a 
controversy to be tried in court as to whether the arbitration provided 
by the rules refers to matters relating to performance of the contract to 
sell or is inclusive of procedural matters in enforcement thereof. This 
cannot be avoided unless matters of dubiety in reference are deemed 
to exclude a somewhat unique and hitherto unenforceable convenant. 

“Motion denied.” 
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This decision resulted in an outstanding demonstration of the 
confidence in which arbitration was regarded by the entire in- 
dustry. Litigation ensued between the parties involved and be- 
tween the Association and the buyer, including damage suits 
against the Association. The Board of Managers of the Associa- 
tion insisted upon preserving the sanctity of the arbitration 
procedure. While, according to the technicalities of the law, 
there might be doubt as to the existence of an obligation to arbi- 
trate, the buyer in question was fully familiar with the practice 
and knew that, in the spirit of the contract, he was under obliga- 
tion to arbitrate the controversy instead of going to court. After 
many conferences and discussions with the parties involved, the 
Board suspended the buyer-member from membership until 
arbitration was instituted. After several years of hearings and 
rehearings, entailing considerable expense to the Association 
and concern to its members, the whole matter was withdrawn 
from court by mutual consent. The lesson learned, however, re- 
sulted in the adoption, in 1921, of a more specific provision for 
arbitration on the face of the contract, which was as follows: 

Sales shall be governed by the raw silk rules of The Silk Association 


of America and all disputes arising shall be arbitrated as provided 
by said rules. 


This was later changed, in 1924, to the provision which read: 


All the terms and provisions of the Raw Silk Rules of The Silk As- 
sociation of America, Inc., approved or adopted by its Board of Mana- 
gers are expressly understood and agreed to be a part of this contract 
the same as if they were herein set forth in full. 

Every dispute, of whatever character, arising out of this contract 
must be settled by arbitration to be conducted in the manner provided 
by the by-laws, rules and regulations of said Association, governing 
arbitrations. 


The use of arbitration in the silk industry extended to rayon 
as that fiber came into general use among what had formerly 
been silk manufacturers. Many firms and individuals who had 
not previously used arbitration employed it in settling disputes. 
With the coming of the National Recovery Act in 1933, and its 
provisions for uniform contracts, the work of the Arbitration 
Bureau increased rapidly. Today, its schedule of hearings lists 
Case No. 2073. 

The growing use of arbitration increased demands for as- 
sistance in preparing agreements to arbitrate, for information 
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about procedure and the innumerable details entailed in arrang- 
ing hearings, etc., and led to the formation of what is known as 
the Arbitration Bureau of the Association. Originally, the Sec- 
retary or Assistant Secretary of the Association performed the 
duties of clerk to the Arbitration Committee as part of their gen- 
eral administrative work, but by the end of the third decade of 
arbitration in the industry, a special employee was assigned the 
duties of clerk and director of the Arbitration Bureau, with 
several clerical assistants. 

The last ten years have seen further development of arbitra- 
tion as an established practice in connection with what frequently 
was a troublesome feature: the preparation of an arbitration 
agreement. The first form of agreement used in the Association 
stated simply: 

We... . do hereby agree to leave the question in dispute between 
us in re the. . . . to the Arbitration Committee of The Silk Association 
of America, and we hereby agree to faithfully abide by the decision 
of the said Committee in the case acting under the rules of the Silk 
Association, and to abide by said rules in reference to payment of fees 
thereanent. 

Substantial changes were made as use of the procedure in- 
creased, resulting in the more elaborate form now provided. 

One of the difficulties in preparing a submission agreement 
under the old procedure was to find a common meeting ground 
in stating the matter to be arbitrated. Most parties were anxious 
to state their whole case or each side had a different viewpoint as 
to the nature of the controversy. 

The adoption of the Arbitration Law in 1920, recognizing the 
enforceability of contracts to arbitrate future disputes arising 
under such contracts, and the adoption of general arbitration 
clauses providing for the arbitration of any and all disputes aris- 
ing under such contracts, did away with any real necessity for 
a submission agreement stating the issues. If the contract pro- 
vided for arbitration under precribed rules of a trade association 
and included a method for the appointment of arbitrators, even 
in the event of default of one of the parties in naming an arbi- 
trator, the arbitration could proceed without a submission or 
without a court order directing arbitration and the arbitrators 
could decide all disputes arising under that contract. 

A further difficulty developed in connection with arbitrations 
under such contracts when a party refused to participate in the 
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arbitration proceedings, claiming that no contract to arbitrate 
existed. This necessitated an application to the court to deter- 
mine this question in advance and to order the other party to 
arbitrate, or compelled the willing party to take the chance that 
after an award had been made, it would be invalidated because 
of a finding by the court that no contract existed. An attempt to 
meet this situation was made in 1927, when the Legislature 
passed Section 4-A of the Arbitration Law, but this section was 
construed by the courts to permit a party to participate in arbi- 
tration proceedings under protest as to the existence of a contract 
and then have that point determined upon a motion to confirm 
the award. This meant that a party disappointed with the award 
could always raise the question as to the validity of the award 
after hearings had taken place. 

No satisfactory solution for this situation was found until 
1937, when the Legislature passed a new provision, as Section 
1458 of the Civil Practice Act, which was again amended in May, 
1939, as a result of unfavorable court decisions under that section. 
Under the amended Section 1458, a party wishing to oppose arbi- 
tration on the grounds that no contract therefor exists, if per- 
sonally served with a proper notice of the other party’s intention 
to proceed to arbitration under a particular contract, must take 
the initiative and make a motion in court within ten days from 
the date of service of the notice for a trial of that issue. Other- 
wise, the opposing party is barred from raising the issue. 

For the past ten years, the great majority of cases submitted 
to the Bureau have come not from members of the Association, 
but from those in the trade who have recognized the satisfactory 
manner in which the arbitrations are conducted and who feel that 
by arbitrating instead of going to the courts it is possible to save 
time and money. The Association has constantly endeavored to 
keep its procedure free of any question of preference of members 
against non-members. At first, this situation was not important, 
as most of the cases involved raw material or processing, all of 
which were represented among the members of The Silk As- 
sociation of America, Inc. 

Later, however, the procedure was used more frequently in 
cases involving dress manufacturers and other fabric buyers not 
eligible for membership in the Association. To provide this 
group with the opportunity to select arbitrators from their own 
field, the arbitration committee increased the list of official arbi- 
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trators, so that at the present time it includes the names of 253 
people from seventeen groups, including not only the textile in- 
dustry itself, but such groups as dress manufacturers, coats 
and suits, factors, retail trade, hosiery, knit goods, shirt makers, 
underwear, etc. 

This question of the selection of arbitrators is always a prob- 
lem. From the very first case it has been the policy of the As- 
sociation to require that arbitrators act in an impartial manner, 
rather than as advocates of any one party. The selection of a 
permanent committee at the beginning of the service was indic- 
ative of this purpose, but even as early as 1901, when the parties 
in the case had no choice as to the men who would hear their case, 
it was found that attempts were made to influence those who 
would pass upon the questions. 

In a booklet issued in 1903 it is stated: 

“On the recommendation of the Arbitration Committee our Board 
of Managers formally approved, on February 13, 1901, the following 
rule of conduct: 

‘WHEREAS, it not infrequently happens that members of the Arbi- 
tration Committee are approached by members of the Association 
regarding disputes likely to come before the Arbitration Committee, 
the sense of this meeting is that members of said Arbitration Com- 
mittee should decline to hear ex parte statements, and should request 
parties requiring the services of this said Arbitration Committee, 
to lay the matter before the Committee in the ordinary course, 
through the Secretary of the Silk Association.’ ” 


The arbitrators have always been required to take an oath at 
the beginning of the hearing to the effect that they will consider 
the question impartially and many men have shown themselves 
to have the kind of judicial temperament that results in an ob- 
jective consideration of the points at issue. Others, however, 
have either deliberately or unconsciously acted as advocates for 
one party or another, and it is this type of arbitrator who has 
been the source of most of the complaints regarding the alleged 
unfairness of the decisions. Frequently, this is nothing more 
than a result of comment by arbitrators to the parties as to what 
transpired at the sessions, but sometimes it is a misunderstand- 
ing of the responsibility assumed in accepting the office of arbi- 
trator. It has always been considered an asset to have, as arbi- 
trators in commercial matters, business men with the business 
man’s point of view. At the same time, it is also imperative that 
such business men judge the cases before them with no trace of 
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prejudice, but rather from an objective point of view made more 
understanding by their own personal familiarity with parallel 
situations. 

As a means of emphasizing to parties the value of having im- 
partial arbitrators, the Committee on Arbitration has provided 
that arbitrators must not be notified by the parties, but by the 
Arbitration Bureau, and has even gone to the extent of planning 
a warning letter to prospective parties to a case, in the form of 
a statement in connection with the naming of arbitrators, which 
reads: 


“Rule 4 of the Arbitration Rules requires that ‘there shall be three 
impartial and disinterested arbitrators’. Accordingly, it is imperative 
that in selecting your arbitrator you endeavor to select an individual 
with whom you do not have present business or other relations which 
might be considered as affecting his impartiality, and possibly result 
in his disqualification, or the setting aside of the award.” 

It is the hope of those interested in this activity in the in- 
dustry that, along with a better appreciation of the value of 
having arbitrators from the industry, there will come a more 
conscientious observance of the rule that parties must not com- 
municate with the arbitrators and that arbitrators must not 
discuss cases with the parties who select them. The alternative 
of having, as arbitrators, men not connected with the industry 
is considered less desirable than the present method. 

Another difficult problem in giving satisfaction in arbitration 
cases is that of so-called compromise decisions. Many people, 
when submitting a case for arbitration, believe that they are 
either 100 per cent right or 100 per cent wrong. In any event, 
there is no middle ground. Frequently, if not in the majority of 
cases, this is not apt to be true, as there are many loop-holes on 
both sides as to responsibility. From the viewpoint of a fair 
decision based upon practical knowledge of transactions in the 
industry, in many cases a compromise decision is more just. 
However, as is always the case with compromises, neither party 
is satisfied and occasionally one of the dissatisfied parties will 
take the case to court on one technicality or another. 

A further problem is that of dissatisfaction with the type of 
decision that does not give reasons for the award. In one such 
case, between a manufacturer and a distributor of fabrics, the 
arbitrators found in favor of the manufacturer and ordered the 
distributor to accept and pay for the goods. The distributor 
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assumed that this meant a finding by the arbitrators that the 
goods were satisfactory and, on the basis of that decision, the 
goods were resold to another distributor. Subsequently, the goods 
were returned as being imperfect. The distributor in the arbi- 
tration registered a protest over the decision, since he felt that 
the arbitrators had not recognized the imperfections which 
evidently existed. As an actual fact, the arbitrators were of the 
opinion that the goods in question were manufactured properly, 
but that the condition which caused them to be commercially im- 
perfect developed in the dyeing and finishing process and not in 
the weaving process; therefore, the manufacturer was not re- 
sponsible. The distributor’s attitude, of course, changed upon 
hearing the explanation; but he felt that in this case the arbitra- 
tors should have included some statement to that effect in their 
decision, as it would have prevented his embarrassing and un- 
satisfactory experience in the resale of the merchandise. Whether 
reasons should be given is a question. It has not been considered 
good practice to give them; but on the other hand, a knowledge 
of the reasons which led to a decision would probably have 
eliminated many technical objections to awards that were other- 
wise confirmed and executed without further difficulties. 

Careful study is made from time to time of the cases held and 
decided from the viewpoint of securing useful information. The 
cases that go to court usually are based on technical objections 
to procedure that cover a general objection to the decision itself. 
It might be said that the Association’s procedure has long served 
as a “guinea pig” for commercial arbitration. The cases decided 
have clarified and assisted in establishing desirable arbitration 
practices for other groups who have followed in this field. Some 
of the outstanding examples are described in a memorandum 
recently prepared by the Federation’s counsel, which follows as 
an Appendix to this article. 

This forty-year old record of arbitration experiences, result- 
ing, as it does, in a practice that is perhaps the most strongly 
entrenched of any in the industry, is ample proof of the efficacy 
of this method of settling commercial disputes. 


APPENDIX 


Following is a résumé of some of the cases which have arisen under the 
Arbitration Rules of the Silk Association of America, Inc., and its successor, 
the National Federation of Textiles, Inc., and have had an important bear- 
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ing on their existing rules or have led to the adoption of new rules, as well 
as having played a significant part in the development of the law of arbi- 
tration in New York. 

There have been numerous other outstanding cases in which either the 
Association or the Federation was concerned, which, while not directly 
affecting the Arbitration Rules, have had a far-reaching effect on the prac- 
tice of arbitration and have been of general interest.* 

In the extended litigation involving the Gerseta Company the rule was 
established that a mere reference in a sales contract to the by-laws or rules 
of a trade association which had adopted the policy of arbitrating all trade 
disputes, did not constitute an enforceable arbitration agreement, even 
though the contract was between members of the trade association where it 
did not appear that arbitration was obligatory under the by-laws. (Matter 
of General Silk Importing Co. Inc., 198 App. Div. 16, decided July 1921; 
200 App. Div. 786, aff’d. 284 N. Y. 518, decided July, 1922. See also man- 
damus proceedings Matter of Gerseta Corp. v. The Silk Association of 
America, Inc., 200 App. Div. 890, decided February, 1922). 

These decisions led to the adoption of the so-called Standard Arbitration 
Clause in all silk contracts. This practice was followed, of course, in other 
industries where arbitration had become or was fast becoming the estab- 
lished method of settling disputes. 

In Matter of Gerli & Co. v. Heineman Corp., 258 N. Y. 484, decided 
March 1932, the Court of Appeals had occasion to consider whether or not 
independent investigations by some, but not all, the arbitrators constituted 
misconduct. In an earlier decision in Berizzi Co. v. Krauz, 239 N. Y. 315, 
the Court of Appeals found that evidence gathered ex parte by the sole 
arbitrator in a case constituted the real basis of the arbitrator’s decision 
and that this evidence had been gathered by the arbitrator without the 
knowledge or consent of the parties and without opportunity on their part 
to explain it. An independent investigation of this sort, the Court held, 





* Outstanding among these is the leading case of Wenger & Co. v. Proper 
Silk Hosiery Mills, 239 N. Y. 199 (1934), in which the Court of Appeals 
held that it was for the arbitrators and not for the court to decide the legal 
significance of a C. I. F. provision in a contract, although apart from this 
question of law no issue of fact was raised in that case. 

Similarly, it was held in Rieback & Mandel, Inc. v. Wullschleger & Co., 
243 App. Div. 515 (1934), that it was the arbitrator’s and not the court’s 
function to determine whether or not the claims of the buyer had been 
presented in timely fashion. 

In another leading case—Japan Cotton Trading Co. v. Farber, 233 App. 
Div. 354, it was held that an arbitration clause to be valid does not have 
to be signed by the party to be charged therewith. (The statute simply 
provides that the contract “must be in writing”.) 

Several recent cases in which the Federation was interested involved suffi- 
ciency of a notice of intention to arbitrate under the amended Section 1458, 
C. P. A. (Bernson Silk Mills v. M. S. Siegel & Co., Inc., 256 App. Div. 617 
(1939).) Rep. in 8 A. J. 286. 
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constituted misconduct such as to justify the vacating of the award even 
though no partiality or prejudice was shown. ; 

In the Gerli case, certain independent inspections to determine the quality 
of merchandise were made by two of the arbitrators with the consent of the 
third arbitrator but without the express consent of the unsuccessful party. 
These investigations merely confirmed results of tests which had been intro- 
duced in evidence by the parties at the hearing. The Court of Appeals dis- 
tinguished the facts in the Berizzi case, on the ground that the independent 
tests made by the arbitrators were merely confirmatory of the other tests 
introduced at the hearing. 

The rulings in these two cases are responsible for Rule 18 of the present 
Arbitration Rules of the National Federation of Textiles, Inc., which pro- 
vides that arbitrators may cause tests or examinations to be made by ex- 
perts selected by them, but prohibits the arbitrators from inspecting any 
merchandise without the consent of the parties and unless all arbitrators 
are present at the inspection. It is the practice of the Arbitration Bureau to 
have the parties sign an express stipulation for inspection of particular 
merchandise by the arbitrators in the absence of the parties themselves. 
It is also the practice of the Bureau, in accordance with these decisions, to 
require that the results of tests made by experts selected by the arbitrators 
be introduced in evidence at a hearing so that the parties may explain or 
criticize the tests. 

In Matter of Meinig Co. v. Katakura & Co., Ltd., 241 App. Div. 406, aff’d. 
266 N. Y. 418, decided December, 1934, it was held that the impartiality of 
an arbitrator selected under the Arbitration Rules of the Silk Association 
of America could not be successfully challenged merely because it was shown 
that the company with whom the arbitrator was associated had had busi- 
ness dealings with one of the parties. In his decision for the Appellate Di- 
vision, which was affirmed without any further opinion by the Court of 
Appeals, Mr. Justice Glennon said in part: 


“It appears that men of the highest standing in the trade are desig- 
nated as members of the arbitrators’ panel, and are bound by the As- 
sociation’s rule that no communication, oral or written, regarding the 
merits of a case, shall pass between the parties and the arbitrators 
outside of the official meeting. It is not claimed by the respondent that 
this rule was violated..... It is idle to urge that, simply because of 
his connections with a corporation which occasionally purchased raw 
silk from the appellant, he was thereby disqualified from acting as an 
impartial member of the Board of Arbitrators. If we were to give heed 
to the contentions of every unsuccessful litigant, based upon the flimsy 
ground assigned here, it would be well nigh impossible to carry out 
that part of the contract pertaining to arbitration, which is usually 
found in agreements entered into by silk merchants.” 


The ruling in the Meinig case obviously takes cognizance of the fact that 
ordinary business relationships between parties and arbitrators or their 
respective companies do not constitute grounds for disqualifying an arbi- 
trator in the absence of a definite showing of partiality or fraud, in an in- 
dustry which has adopted the policy, for sound practical reasons, of arbi- 
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trations conducted by men engaged in the same industry. There has been 
a tendency on the part of the courts carefully to limit application of this 
ruling since obviously there is danger of abuse. Cf Matter of Reliable Textile 
Co., Inc. (Golf Dress Co.), N. Y. L. J., May 18, 1939. 

In Matter of Pfeiffer, Inc., 222 App. Div. 62, decided December, 1927, the 
Appellate Division ruled that an award made under the rules of the Silk 
Association of America was too vague and indefinite to be enforced where 
it directed buyer to accept a certain quantity of silk “in accordance with 
the quality called for by the contracts”, after the buyer had refused to 
accept it in the first instance because of defective quality. Although the 
silk had been examined by the arbitrators and found not to be defective, the 
award did not identify the particular silk which the buyer was to accept. 
The court said: 


“There has never been any adjudication by the arbitrators that the 
silk last tendered by Albert J. Pfeiffer, Inc., was in accordance with the 
contract. Largman-Gray Company should not be compelled to pay 
the purchase price without a determination that the silk last actually 
tendered to it was in conformity with the contract’s standards. The 
arbitrators must identify and approve the silk tendered or to be tendered 
by Albert J. Pfeiffer, Inc. before they can order the payment by 
Largman-Gray Company of the purchase price.” 


In accordance with this decision it has been the scrupulous practice of the 
Arbitration Bureau to insist that the arbitrators, in making an award 
with respect to particular merchandise, identify that merchandise in detail 
in their award so that no misunderstandings can later arise with respect 
to the application of the award. 

Rule 19 of the Arbitration Rules of the National Federation of Textiles, 
Inc., has an interesting provision which permits arbitrators to make a 
supplemental award for money only where their original award, which is not 
for money only, has not been complied with fully within a reasonable time. 
This rule serves a useful purpose because of the frequent necessity for 
making awards in the first instance which merely require the acceptance 
or return of merchandise. In the absence of this rule, or in the absence of 
express consent of the parties to a supplemental award after an award of 
this character, the arbitrators would be without power to make a further 
award under decisions both at common law and under the arbitration statutes, 
which hold that once arbitrators have made and delivered their award, their 
powers as such cease. The right of the arbitrators to make a supplemental 
award under Rule 19 has rarely been questioned. The only case involving 
this point is Muxwell Textile Co., Inc. v. Argosy Dresses, Inc., in which 
Mr. Justice Valente, in Special Term, Supreme Court, New York County, 
sustained a supplemental award against such a challenge. (See New York 
Law Journal, March 15, 1985.) 

In the same connection, Matter of Weissman, (Susquehanna Silk Mills), 
246 App. Div. 589, decided November, 1935, is interesting. After the arbitra- 
tors had made and delivered an award for money only, the losing party 
requested opportunity to furnish additional proof regarding the matter. 
The winning party refused to consent to the further hearing and the arbitra- 
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tors took the position, under the advice of counsel for the Arbitration 
Bureau, that they had no power under the Arbitration Rules to hold further 
hearings. The losing party moved to vacate the award because of this 
refusal by the arbitrators to hear additional evidence after the award had 
been made and delivered. The motion to vacate the award was denied and 
the motion to confirm the original award of the arbitrators was granted, 
without opinion, by Mr. Justice Cotillo in Special Term and his decision 
was affirmed, without opinion, by the Appellate Division. 

Rule 25 of the present Arbitration Rules of the National Federation of 
Textiles, Inc., authorizes any party to an agreement for arbitration under 
the rules to serve any papers, notices or court process “necessary or proper 
for the institution or prosecution of an arbitration proceeding hereunder” 
by registered mail or by personal service within or without the State of 
New York or the United States, providing a reasonable time is allowed the 
other party to appear and defend. This rule was adopted originally by the 
Silk Association of America, Inc., about 1932 as an aid to the enforcement 
of arbitration proceedings in cases where one or both parties were located 
outside the State of New York. In at least two cases the lower courts of 
New York have held that this rule constitutes a consent to the enforcement 
of arbitration proceedings in New York State and have held that service 
by registered mail upon a party outside the State under this rule is valid 
and proper. 

Matter of Nat Konigsburg, Inc. (Rich), decided by Mr. Justice Cohn, 
N. Y. L. J., May 15, 1985 and Oscar Heineman Corp. v. Jac Feinberg Corp., 
decided by Mr. Justice Church, N. Y. L. J., August 21, 1935. In the latter 
case, Mr. Justice Church said: 


“The parties by their contract conferred jurisdiction by consent as 
to the method of giving notice, and personal service as in the case of 
a summons was not necessary.” 


No case specifically involving the enforcement of Rule 25 has been taken 
to the Appellate Division or the Court of Appeals but the general principle 
involved in the rule as sustained by the above cases has been declared in 
two other Appellate decisions. Matter of Heyman, Inc. v. Cole, 242 App. 
Div. 362, and Gilbert v. Burnstine, 355 N. Y. 348. 

Rule 7 of the present Arbitration Rules of the National Federation of 
Textiles, Inc., provides that “if the Committee shall determine that an 
arbitrator is not impartial and disinterested, or if an arbitrator shall 
resign or otherwise fail or cease to act, then the Committee may declare 
a vacancy to exist”. Where a vacancy is declared under Rule 7, the rule 
provides that a successor shall be appointed in the usual manner by the 
parties or by the arbitrators in the case of the third arbitrator “unless the 
Committee, in its absolute discretion, decides to appoint the successor 
arbitrator”. 

The validity of this rule and the right of the Committee on Arbitration 
to declare a vacancy and to appoint a successor arbitrator have been 
passed upon and sustained in several cases. In Matter of Rothman (Heiman 
& Perlman), the Committee on Arbitration declared a vacancy to exist 
where an arbitrator had consistently failed to appear at scheduled hearings. 
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In this case the successor arbitrator was appointed by the Committee itself 
because of the long delay in the proceedings. This action was sustained 
in Special Term, Supreme Court, New York County by Mr. Justice Miller 
(See N. Y. L. J., December 13, 1935) and his decision was affirmed by the 
Appellate Division in 245 App. Div. 875, decided October, 1936. 

In Matter of Oltarsh v. Classic Dresses, Inc.,* 255 App. Div. 532, decided 
December, 1938, the Committee on Arbitration removed an arbitrator on 
the grounds of partiality after the hearings had been closed but before an 
award had been made and delivered. The Committee at the same time re- 
moved the other two arbitrators, although there was no claim of partiality 
or prejudice against them, because the Committee believed it would be un- 
fair for these two arbitrators to sit through new hearings with a completely 
new arbitrator after they had heard all the evidence in the first case. The 
Appellate Division sustained the Committee’s action in removing the first 
arbitrator for prejudice, but held that there was no power to remove the 
entire board under the Arbitration Rules as they existed. 

Counsel for the Arbitration Bureau have always believed that the court 
was in error in denying the Committee’s authority to remove the whole board 
in view of decisions which would seem to have justified the vacating of any 
award made by a board of arbitrators consisting of the two who had sat 
through the hearings with the arbitrator who was properly removed for 
prejudice. However, there was no further appeal in the matter and it is 
likely that when the Arbitration Rules are again revised, Rule 7 will be 
changed so as to provide expressly for this contingency. Matter of Oltarsh v. 
Classic Dresses, Inc., is therefore a good example of the manner in which 
judicial decisions have constantly resulted in refinements and improvements 
in the Arbitration Rules. 

Rule 6 of the Arbitration Rules provides that in the event of the failure 
of a party to select an arbitrator or in the event of the failure of the two 
arbitrators named by the parties to select a third arbitrator the appointment 
shall be made by the Committee. The validity of this rule has been chal- 
lenged on several occasions on the ground that it interferes with the power 
of the Supreme Court to appoint arbitrators under the arbitration statutes 
where a party who has agreed to arbitration refuses to appoint an arbitra- 
tor. These challenges have always been successfully resisted upon the 
authority of Matter of Tutein, Inc. v. Hudson Valley Coke & Products Corp. 
249 N. Y. 84. It has thus been established, as stated by Mr. Justice Cohn 
in his opinion in Matter of Oltarsh v. Classic Dresses, Inc., that 


“The courts have uniformly upheld provisions in a contract requir- 
ing arbitration to be conducted under Rules of a specified trade associa- 
tion. This includes procedure for the appointment and removal of 
arbitrators.” 


The principal cases in which the validity of the Arbitration Rules of 
the Silk Association or of the National Federation of Textiles have been 
challenged on this point are Matter of Albert Godde Bedin, Inc. v. Herman 
Beisbel, Inc., 246 App. Div. 594, and Matter of Rothman (Heiman & Perl- 
man), 248 App. Div. 874 which has been discussed above. 





* Reported in 1 ARBITRATION JOURNAL 378, 3 ARBITRATION JOURNAL 97. 
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ARBITRATION VIA INTERSTATE COMPACTS 


BY 
ALICE Mary Dopp * 


To write on arbitration at this time, when attempts so careful 
and so studied toward the solution of continental European prob- 
lems have so hopelessly failed, seems almost paradoxical. Yet, 
because international arbitration has been sidetracked, it does 
not follow that commercial, industrial or national arbitration in 
the United States is also making a detour. In fact, it is possible 
for such a situation to result in a speeding up of these attempts 
to adjust disputes. 

Throughout our national history, interstate arbitration has 
been resorted to time and time again. The thirteen original col- 
onies were confronted with many disputes. Intercolonial agree- 
ments were often made, but, as often, were found ineffective, 
since the colonies had not reached a state of organization where 
these agreements worked out satisfactorily. There was no “big 
stick” to enforce such agreements and, having no one to be re- 
sponsible to, they could have taken forms very prejudicial to 
other colonies. There was no ban on the assertion of selfish in- 
terests. However, when the colonies united under the Articles of 
Confederation, the necessity for interstate agreements was 
recognized. Article VI provided: 

“No two or more States shall enter into any treaty, confederation 
or alliance whatever between them, without the consent of the United 
States in Congress assembled, specifying accurately the purposes for 
which the same is to be entered into, and how long it shall continue.” 

The purpose of this provision is obvious. Previously the col- 
onies could make any kind of an agreement with each other, 
secret or otherwise, regardless of the effect upon intercolonial in- 
terests or the interests of the individual colonies. Under this 
Article, the power of Congress to approve or not served as a 
check and balance on the power of the individual colonies to 
make these agreements. Later on, when the Constitution was 
drawn up, this provision was carried over in modified form: 


“No State shall, without the Consent of Congress .... enter into 
any Agreement or Compact with another State..... ii 


Since the Constitution became the law of the land, interstate 


* Member of the Bar of the District of Columbia. 
1 Art. I, Sec. 10, cl. 3. 
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agreements, involving, according to decision, the increase or de- 
crease of political power of the states concerned, have been made 
possible only by Federal sanction or consent.’ 

There is no attempt to claim that interstate compacts or agree- 
ments are examples of arbitration in the technical sense, for many 
of the elements of pure arbitration are not present. Yet, many of 
the necessary elements and processes of arbitration are as neces- 
sary to the negotiation of a compact as they would be to the con- 
summation of an arbitration agreement. The negotiation of an 
interstate compact is more likened to arbitration procedure in 
reverse. The successful outcome of such negotiation depends en- 
tirely upon three things—cooperation, concession and concilia- 
tion, and no state agreement can ever be satisfactorily complete 
without them. 

In order more fully to understand the steps leading up to the 
ratification of an interstate compact within the meaning of the 
Constitution, it may be said, first of all, that Federal consent may 
precede or succeed state action, according to judicial ruling. The 
approach to the agreement on the part of the state is accomplished 
by the appointment of commissioners by the legislatures of the 
states concerned or by the governors. These commissioners meet, 
often many times, and draw up an agreement which appears 
satisfactory. It is then submitted to the state legislatures in the 
form of a bill or resolution and is discussed and acted upon. 
When affirmative action has been taken, it is then submitted to 
the United States Congress in the form of a bill or resolution for 
its action. When Congress, by vote, has approved of the agree- 
ment and granted its consent thereto, it is sent to the President 
for his signature in the same manner as any other bill or 
resolution. 

The New England labor compact, generally known as the Con- 
cord compact, setting minimum standards of wages for women, 
is a recent example of the application of state compacts to a con- 
troversial subject. Beginning with a conference of Governors 
held in 1931, state legislative action was effected by Massachusetts 
in 1933 by the establishment of a commission looking toward this 
end. A conference of New England governors was then held. 
These governors pledged themselves to appoint similar com- 
missions. As the outcome of this conference, commissioners were 


2 Virginia v. Tennessee, 148 U. S. 520. 
3 Virginia v. Tennessee, 148 U. S. 520; Wharton v. Wise, 158 U. S. 155. 
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appointed and a tentative agreement was drawn up. The confer- 
ence then submitted the compact to the state legislatures. Massa- 
chusetts ratified the compact during 1934, Connecticut in 1935 
and Rhode Island in 1936. The Federal Government gave its 
consent in 1937. 

Perhaps one of the most interesting recent situations surround- 
ing the negotiation of a compact which required arbitration, not 
in the technical sense, but in the sense of state ability to co- 
operate, concede and conciliate, is found in the negotiation of the 
New England flood control compacts. These compacts, it is ad- 
mitted, have failed to receive Federal ratification, although final 
hope has not yet been abandoned. 

During the spring of 1936, floods had wrought human misery 
and death, as well as the destruction of property, by the overflow 
of the Connecticut and Merrimack rivers, with the resultant 
overflow of tributary streams. So much devastation had resulted 
that drastic preventive action was needed. The states of Massa- 
chusetts, New Hampshire and Connecticut were the ones pri- 
marily affected. Two compacts were agreed upon by the com- 
missioners appointed by these states. This was no easy task, 
as each state naturally was jealously guarding its rights. State 
ratification soon followed. Just to give an idea of the situation 
which existed as the compact was being negotiated, the follow- 
ing excerpt from an editorial in the Boston Evening Globe pub- 
lished at that particular time is inserted: 

“Those who view this matter as a mere perfunctory affair miss the 
point completely. A brief comparison between the course followed by 
these four states, each of which is comparable with a small nation in, 
let us say, Europe, and the going practice abroad in a matter of this 
kind, suffices to emphasize two aspects of the question. In the first in- 
stance, here is a problem of grave importance to each and all of these 
states, and a problem, furthermore, in which there is some opposition of 
interests. Yet they have negotiated their respective ways to joint 
agreement. Again, the procedure illustrates democratic self-government 
functioning in its finest fashion, federally and locally. It goes accord- 
ing to the rules, and not in defiance of them. No paramount national 
interest is tossed into the picture to mess up the plan. The community 
of interest of all the states is recognized. So is the practical utility of 
their domestic sovereignty. No armies are called. No mutual recrimina- 
tions mar the picture. Common sense and public interest find common 
ground in compromise.” 

This illustrates precisely how states, when confronted with a 
great regional problem, can and will, under the protection of 
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the compact clause of the Constitution, effect a solution of their 
common problems. 

After a compact has been negotiated, and has become effective 
upon the granting of Federal consent, the question has been 
raised as to whether or not the compact can be enforced. 

Since the states are voluntary parties to the compact and the 
agreement represents a concrete expression of their desire, and 
since it is customary for the agreement to contain a clause allow- 
ing any party state to withdraw upon six months’ notice or other 
stated time, it is not conceivable in the first place that there would 
be cause for violation. Yet, if such an agreement were violated, 
resort to the courts could be had. No state of the Union has ever 
refused to obey the mandate of the Supreme Court of the 
United States. 

The question of enforcement was a point in issue in the case of 
Virginia v. West Virginia (246 U. S. 565), where the Court 
declared : 


“The vesting in Congress of complete power to control agreements 
between states, that is, to authorize them when deemed advisable and to 
refuse to sanction them when disapproved, clearly rests upon the con- 
ception that Congress, as the repository not only of legislative power but 
of primary authority to maintain armies and declare war, speaking for 
the states and for their protection, was concerned with such agreements, 
and was therefore virtually endowed with the ultimate power of final 
agreement which was withdrawn from state authority and brought 
within the Federal power. It follows as a necessary implication that the 
power of Congress to refuse or to assent to a contract between states 
carried with it the right, if the contract was assented to and hence be- 
came operative by the will of Congress, to see to its enforcement. ... . “a 


The Court continued: 


“, . .. by the very fact that the national power is paramount in the 
area over which it extends, the lawful exertion of its authority by 
Congress to compel compliance with the obligation resulting from the 
contract between the two states which it approved is not circumscribed 
by the powers reserved to the states. .... Obviously if it be conceded 
that no power obtains to enforce as against a state its duty under the 
Constitution in one respect, and to prevent it from doing wrong to an- 
other state, it would follow that the same principle would have to be 
applied to wrongs done by other states, and thus the government under 
the Constitution would be not an indissoluble union of indestructible 
states, but a government composed of states each having the potency 
with impunity to wrong or degrade another—a result which would in- 
evitably lead to a destruction of the union between them.” 
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The substance of this statement is that Congress, having been 
given power to consent to a compact, is given power to enforce 
it, since it became operative at the will of Congress. 

It is apparent that an interstate compact in its completed 
form, sanctioned by the Federal government, stands as an ex- 
ample of the preservation of states’ rights accomplished by 
agreement made possible only through the processes of ar- 
bitration. 





NOTES AND COMMENT 


A 24-Hour Proceeding. On October 5, 1939, an official of the 
American Sponge & Chamois Co., Inc., of New York, telephoned 
the American Arbitration Tribunal to learn whether an immedi- 
ate arbitration could be arranged between the Company and the 
American agent of a Netherlands firm, since the former was 
leaving in two days on a business trip and both parties desired a 
speedy determination of a question which had arisen between 
them. 

The differences between the parties centered around the fol- 
lowing facts: The American Sponge & Chamois Co., Inc., had 
offered certain merchandise to the Amsterdam concern, through 
its New York agent, at a definite price, subject to prior sale and 
change without notice. This proposal was not accepted by the 
buyer, who in turn made a counter-proposal to purchase the goods 
at a lower price. This offer was rejected by the seller, who, at 
the same time withdrew the original offer, partly on the ground 
that, because of unusual conditions existing in the industry, fu- 
ture supplies of the commodity were uncertain, if securable at 
all. The buyer contended that the seller had no right to take 
this action and that the goods should still be available to him 
at the original quotation. 

To facilitate an immediate hearing, names of arbitrators were 
submitted to both parties by telephone, and Mr. Philip Maslan- 
sky, of the N. Y. Merchandising Company, well-known in the 
importing and exporting field, was approved by the disputants 
and agreed to serve at ten o’clock the following morning, Oc- 
tober 6, at which time a hearing was scheduled. Prior to that 
hour the parties appeared at the Tribunal and signed the neces- 
sary submission agreement and the proceeding began. 
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The arbitrator, in an award rendered immediately after the 
close of hearing, held that the counter-offer made by the buyer 
cancelled the original offer of the American Sponge & Chamois 
Co., Inc., and the latter, therefore, was under no obligation to 
complete the original offer. The parties had a determination of 
their differences in less than 24 hours after its submission to 
arbitration. 


Yarn Spinners Revise Arbitration Provision. The French Worsted 
Yarn Spinners group of the National Association of Wool Manu- 
facturers have revised the arbitration clause used in contracts 
for the sale of French worsted yarns, under which sole juris- 
diction in questions or differences relating to weight or moisture 
content is given to the United States Testing Company, and all 
other controversies or claims arising out of the contracts will 
be referred to arbitration. The revised provisions are as follows: 

“8. No claims relating to excessive moisture content, short weight 
or count variations shall be allowed if made after 10 days from receipt 
of shipment. The weight of yarn as billed is to include tie bands but 
to exclude paper wrappings or twine. Any questions that may arise re- 
lating to weight or moisture content shall be referred to the United 
States Testing Company, Inc., whose certificate as to the weight and 
moisture conditions thereof shall be conclusive. 

“12. Any controversy or claim arising out of or relating to this con- 
tract or the breach thereof, shall be settled by arbitration, in accord- 
ance with the Rules, then obtaining, of the American Arbitration As- 
sociation, and judgment upon the award rendered may be entered in 
the highest court of the forum, state or federal, having jurisdiction, 
provided, however, that any question as to weight or moisture content 
which may arise in the course of such arbitration shall be settled in 
accordance with the provisions of Paragraph 8.” 


Distinguished Service Medal Awarded to Dean Sommer. Dean 
Frank H. Sommer, of the School of Law of New York University, 
will be awarded the Gold Medal of the American Arbitration 
Association for distinguished service in the field of the law of 
arbitration and arbitration education, at a luncheon to be given 
in his honor by the Alumni Association of the School of Law of 
New York University and the Arbitration Association at the 
Hotel Astor on Tuesday, October 31. 

The speakers at the luncheon will be Hon. Florence E. Allen, 
Judge of the United States Circuit Court of Appeals, and Hon. 
Aaron J. Levy, President of the Alumni Association. Chancellor 
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Harry Woodburn Chase will preside, and the Medal will be pre- 
sented to Dean Sommer by Franklin E. Parker, Jr., President 
of the American Arbitration Association. 

Dean Sommer’s services to arbitration extend back over many 
years. He was a member of the Temporary Organizing Com- 
mittee which, in 1926, effected a merger of the Arbitration So- 
ciety of America and the Arbitration Foundation, resulting in 
the foundation of the present Association. He is a member of 
the Arbitration Committee which administers the Rules of the 
American Arbitration Tribunal, and is a member of the Law Re- 
view Committee of THE ARBITRATION JOURNAL. Under his leader- 
ship the New York University Law School instituted a law course 
in commercial and industrial arbitration in 1938, concerning 
which a note appears in the Law Section of this issue (p. 385). 


International Facilities for Cotton Arbitrations. In the belief that 
the European war situation and the upset of commodity mar- 
kets will undoubtedly lead to uncertainties and possible disagree- 
ments in the performance of contracts for the purchase and sale 
of many products, Lucius R. Eastman, Chairman of the Board 
of the American Arbitration Association, has recently issued 
a bulletin to American firms in the cotton industry, having trans- 
actions with English firms. This action follows announcement 
of the completion of an arrangement between the Manchester 
(England) Chamber of Commerce and the American Arbitration 
Association for the use of an arbitration clause which will make 
available to both English and American merchants the arbitra- 
tion facilities of the above organizations, and also those of the 
General Arbitration Council of the Cotton Textile Industry and 
the Chamber of Commerce of the State of New York. The clause 
recommended jointly by the two organizations is as follows: 
Any controversy or claim arising out of or relating to this contract 
or the breach thereof shall be settled by arbitration in accordance with 
the arrangement made in August 1939 between the American Arbitra- 
tion Association and the Manchester (England) Chamber of Commerce. 
When the parties are agreed at the time of making the con- 
tract that the arbitration shall take place in the United States, 
the following sentence shall be added to the above clause: 


The parties agree that the arbitration shall be held in New York. 


The arrangement provides that the parties shall have the op- 
tion of selecting the place and tribunal for the arbitration. Under 
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the European war conditions it may be assumed that many of 
these arbitrations will have to be held in the United States, and 
for this purpose there is available the machinery of the three 
American organizations named above, with all of their facilities, 
rules and panels of arbitrators. 

Mr. Eastman’s bulletin recommends that in every contract 
made between American and English firms in the cotton industry 
the above clause be inserted to insure the prompt settlement of 
any differences that may arise, and points out that, in practice, 
the use of such a clause frequently leads to the amicable adjust- 
ment of differences even without recourse to arbitration. 


The Business Man’s Path to Legal Security. The Conference on 
Distribution, held in Boston on October 3, 1939, heard Sylvan 
Gotshal, a member of the New York law firm of Weil, Gotshal & 
Manges, discuss the subject: “How May Business Avoid Un- 
certainty Regarding Illegality of Practices?” The last quarter 
of a century, Mr. Gotshal pointed out, has seen a tremendous 
evolution in methods of manufacture and distribution, and the 
law of supply and demand, which worked so well 25 years ago, 
has been replaced by governmental regulation and supervision 
through administrative agencies and federal acts, such as the 
Federal Trade Commission, the Sherman and Clayton Acts, the 
Robinson-Patman Act, the National Labor Relations Act, the 
Wages and Hours Act and various others. 

How then, in the face of these myriads of hazards, is the busi- 
ness man to find the solution to the problem of uncertainty as to 
whether a particular business action will run afoul of one of these 
regulative laws? In Mr. Gotshal’s judgment, the best solution 
would be a clearing house or forum where manufacturers and 
distributors could agree on trade practices binding upon them, 
coupled with some sort of sanction by Congress in the form of 
new legislation permitting them to agree upon certain practices 
without fear of such agreement having illegal consequences. In 
other words, self-regulation of business with the blessing of 
legality. 

Concerning arbitration’s role in this proposed self-regulation 
of business, Mr. Gotshal said: 

“In case it is felt undesirable to have the participation of officials, 


another method presents itself; that is, arbitration under the super- 
vision of the American Arbitration Association. Let us assume that 
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there is a dispute between manufacturers and distributors and that 
there is no such forum or clearing house to settle this dispute as has 
been suggested by Mr. Filene. The parties could request the Ameri- 
can Arbitration Association for and receive their full cooperation in 
arranging a hearing at which the various questions could be discussed 
and a decision arrived at. Furthermore, if notice of such hearing were 
given to the Government department involved and to the various in- 
terests concerned in the problem, it is inconceivable to me that the 
authorities would ever invoke the criminal sections of the statute. 

“It is also recommended that all business men engaged in commerce 
with foreign nations avoid the uncertainty surrounding the legal ques- 
tions involved by including an arbitration clause in their contracts, 
which will stipulate that in all controversies, all claims should be 
heard and settled in this country under the standard rules of the 
American Arbitration Association. Arrangements have been made with 
foreign commercial organizations to cooperate in seeing that the results 
of such arbitrations are binding.” 
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ARBITRATION IN THE NEWSPAPER BUSINESS 


BY 
EUGENE MACKINNON + 


THE advantages of arbitration as a means of maintaining in- 
dustrial peace were seen in the newspaper business as early as 
1847. While the history of newspaper arbitration parallels the 
success of pioneers in arbitration in other fields, the newspaper 
has made its own pattern in establishing rules of procedure, 
precedent, and methods of enforcement. The procedure is con- 
sistent with law, but at no time depends upon law or the courts 
for enforcement. 

Arbitration has been a policy of the printing trades unions— 
typographers, pressmen, stereotypers, mailers, and photo-en- 
gravers—since the International Typographical Union convention 
of 1871. It has been provided in International Agreements (cov- 
ering Canada and the United States) between the American 
Newspaper Publishers Association and the printing trades, 
since 1901. 

It is always voluntary, never compulsory. It supplements, but 
in no sense replaces, conciliation. The American Newspaper Pub- 
lishers Association and the International Unions require their 
members to observe carefully arbitration obligations which they 
accepted voluntarily, but neither attempts to compel the making 


* Court decisions relating to industrial arbitration will be found in the 
section on Arbitration Law, beginning on p. 365; references to industrial 
arbitration in foreign countries will be found in the section on Interna- 
tional and Foreign Arbitration, p. 336. 

+ Chairman, Special Standing Committee, American Newspaper Publishers 
Association. 
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of the local agreement in the first place. These international 
parties have set up the procedure, have a system of selecting 
chairmen for local boards when local efforts fail, and have an 
International Arbitration Board to hear appeals. The machinery 
is inexpensive, as there is no cost when there is no arbitration 
proceeding. Boards are formed only when even-numbered boards 
of negotiators have failed to reach decision on one or more points. 

There are two types of newspaper arbitration, often confused 
outside of the business. One type is to settle disputes arising in 
reaching or renewing trade contracts; the second type is used 
only to settle disputes arising out of interpretation or applica- 
tion of the trade contracts. 

Type one is referred to as arbitration. Type two is called 
“Joint Standing Committee” procedure. The latter is included in 
almost all A. N. P. A.-member craft contracts and both sides feel 
that it should be a part of the trade agreements, as it has nothing 
to do with collective bargaining, but merely polices bargains 
previously entered into. 

In its early years newspaper arbitration was a storm shelter 
utilized when threats, strikes, or lockouts failed. Its weakness lay 
in the fact that it was accepted only when pressure methods 
seemed inadequate to conclude bargains. This early abuse was 
not quickly corrected, for it required years of experience to 
change the attitudes of employers and unions to a point where 
they were convinced orderly procedure could be of greater mutual 
advantage than the strong-arm tactics which were first known. 

In 1871 the International Typographical Union convention re- 
corded their changing attitude in the following resolution: 

“Whereas experience has demonstrated the pernicious effects of strikes 
upon business generally, resulting disastrously (even when seemingly 
most successful) to the interests of both journeymen and employer; 
therefore, Be it resolved, That this International Union urgently 
recommend to subordinate unions the settlement of all disputes, aris- 


ing by reason of any increase or reduction in the scale of prices, by 
arbitration.” 


There followed thirty years in which arbitration felt its way. 
From a situation in which it was hastily agreed upon only after 
disputes had dead-locked, a condition developed which found some 
publishers and local unions placing in their trade agreements 
specific commitments that they would arbitrate any dispute dur- 
ing the term of the trade agreement and any difference remaining 
unsettled in the provisions of the next succeeding trade agree- 
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ment. If, at time of renewal, either party wished to abandon 
arbitration in future it would be left out of the renewed agree- 
ment. Nor could either party force its reinclusion by arbitrating 
for it. Washington, D. C., offers an example of how this practice 
met with wholehearted acceptance. In 1887, the Washington 
publishers and the oldest and strongest typographical local put 
arbitration in their trade agreement and it has remained since, 
although at the time of any renewal either party could have 
ruled it out for the future. 

Experiences like that in Washington, however, were not com- 
mon enough to solve the broad general problem. In some other 
cities where similar commitments were made, one or both parties 
later proved recalcitrant in living up to the obligations or ac- 
cepting decisions rendered. It became apparent that some policing 
was necessary if arbitration were to be properly respected and 
uniformly observed. 

Labor strife in mechanical departments of newspapers became 
a matter of much concern toward the close of the last century. 
Invention of the linotype and secessionist strife within the unions 
contributed to general unrest, reflected in the raising of countless 
petty disputes and resulting in many costly strikes. The union 
recognition of this difficulty is apparent in the following amend- 
ment to the I. T. U. General Laws which were passed in the 
1884 convention: 


“The International Union regards a resort to strike as inexpedient, 
except where the rules or principles of the International or a subordi- 
nate union may have been violated. Recognizing strikes as detrimental 
to the better interests of the craft, it directs subordinate unions not to 
order a strike without at least a three-quarter vote of the union (all 
the members being constitutionally notified of the meeting), and that 
no member shall vote on such questions unless having belonged to the 
subordinate union interested at least six months; but no strike shall 
be entered into or authorized until every possible effort has been made 
to settle the difficulty by arbitration.” 


It was not until 1900, however, that a plan designated to cor- 
rect this difficult labor situation appeared. It emanated from a 
group of publishers who were members of A. N. P. A. They 
suggested an International Arbitration Agreement with the In- 
ternational Typographical Union. The first year it was little 
more than a peace treaty, in that the procedure and jurisdiction 
were not defined, but it provided that local publishers and local 
unions who accepted it were protected against strikes or lockouts 
3 
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during its term and were required to renew their trade agree- 
ment without a break in relations. It is the custom for these 
trade agreements to be made by all of the newspapers of a com- 
munity as a unit dealing with each specific union. 

A year later it was readopted on a new principle. Instead of 
an agreement to arbitrate one succeeding contract, it became an 
agreement through which local parties could agree that for a 
five-year term, 1902-07, all disputes and all intervening renewals 
of the trade agreement would be subject to arbitration if concilia- 
tion failed. It was also expanded to include a Code of Procedure 
and fixed the method for forming the Board, raising issues and 
presenting evidence. In the event of deadlocks in selection of 
impartial chairmen for local boards, it required the Chairman of 
the Special Standing Committee and the President of the Inter- 
national Union to make the selection. It allowed local parties to 
appeal decisions of their boards to an International Board com- 
posed of three officers of the International Union and three 
members of the Special Standing Committee of the A. N. P. A. 
It also allowed local parties to refer disputes direct to this 
International Board for settlement. 

At the same time the Pressmen and Stereotypers, observing 
that the agreement with I. T. U. was making trade unionism ac- 
ceptable on a wider front as employers were gaining confidence. 
that contracts would be observed as written, entered into almost 
identical five-year agreements with A. N. P. A. In 1905 an agree- 
ment was made with the Photo-Engravers. 

During the term 1902-1907, the International Boards were 
kept busy. Collective bargaining was new in many localities and 
so the trade agreements were brief, with many disputes arising 
as to their application and as to relations not covered by the local 
agreements. Conveniently, these were dumped on the Interna- 
tional Board, which at that time was even-numbered. Close co- 
operation between the Special Standing Committee and In- 
ternational Union representatives, both of whom sought to 
review these problems dispassionately and with a broader view- 
point, became the keystone on which the success of arbitration 
rested. 

This cooperation continues to be the lubricant which keeps the 
machinery going, but it was recognized in 1907 that to remain 
successful the procedure must require the local parties to lay 
more stress on conciliation efforts and so in the agreement re- 
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newed from 1907 to 1912, the Code was improved with a view of 
withdrawing the right to pass original disputes off to the Inter- 
national Board and at the same time expediting local hearings and 
decisions when conciliation failed. To eliminate all deadlocks a 
panel of impartial chairmen was formed by the International 
Board. The local parties thereafter were permitted to agree upon 
local arbitration only or upon local arbitration with the right to 
appeal. The local decisions become final and binding when signed 
by a majority of the Board members if there was no appeal, or 
if the right to appeal was not exercised. Likewise, decisions after 
appeal were strictly enforced by the International parties. 

Since 1922 very few changes in the mechanics of procedure 
have been deemed advisable or necessary. 

Procedure is informal and this informality is the essence of 
a successful system. There are no rigid rules of evidence; no 
such thing as denying admission to a line of proof on grounds 
that it is immaterial. The materiality of the showing, the ac- 
curacy of the statistics, the integrity of unsworn witnesses, the 
soundness of arguments presented are for the Chairman to 
judge without restriction. 

The informality of the procedure has caused miscarriages of 
justice in local decisions in a remarkably few isolated cases where 
chairmen, unacquainted with the business, were misled and 
placed improper weights on evidence before the Board. The In- 
ternational Board, with its panel of experienced impartial chair- 
men and its dispassionate view of the facts and figures submitted, 
has always stood ready to correct any injustices that might occur 
locally and has laid a groundwork of precedent for the guidance 
of less experienced local boards. 

Hundreds of decisions have been published, but such precedent 
is not binding, although naturally it is persuasive, in other cases. 
At times the International Boards have reached agreements which 
both sides later accept as fundamental. 

Transcripts are made of all proceedings and written briefs 
presented. Few witnesses are used. Chairmen are encouraged to 
visit the plants and observe operations to be affected by their 
findings. Costs are equally divided between the parties. 

The selection of chairmen is the most difficult step in the local 
procedure. Experience has found that to be acceptable to the 
union the nominee must be one who firmly believes in collective 
bargaining and trade unionism, and to be acceptable to the em- 
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ployer he must be free from political ambition or any business 
or professional connection which may induce him to curry favor. 
Men who have retired from public or professional life, federal 
judges and educators or economists predominate among ac- 
ceptable chairmen. Unlike local board chairmen who are agreed 
upon only when a case is ready to be heard, and who may have no 
previous experience in arbitration, the impartial chairmen on the 
appellate panel are men long experienced in arbitration. Either 
an International Union or the Special Standing Committee can 
remove from the panel one or more members at any time, pro- 
viding, of course, the person to be removed is not engaged in an 
arbitration or does not have one under advisement. The uniform 
good judgment and integrity of these men are evidenced by the 
fact that several have spent ten or more years continnaumty as 
panel members. 

In early years arbitrators served without charge, in the spirit 
of contributing toward industrial harmony. Experience has 
taught publishers and unions that chairmen should receive fees 
or honorariums. The fees usually range from $150 to $500, so 
that a chairman neither receives a plum nor serves only for 
goodwill. At times the business has considered employment of 
one or more full-time chairmen, but the plans have been discarded 
because of the mutual desire to keep arbitration costs as low as 
possible, and because of the need of greater flexibility than would 
be possible under such a plan. 

This flexibility is required by the dissimilarities inherent in 
the business of producing newspapers. Unlike the textile or 
hosiery industries, whose products are in competition as be- 
tween establishments and whose plants are located so that pro- 
duction costs are equalized or minimized, the newspapers are 
published where readers are found, are not similarly in com- 
petition and cannot be located with equal advantages of pro- 
duction and distribution. 

The arbitration viewpoint which would render a fair decision 
for a metropolitan center could cause an injustice to one party 
in an agricultural area, a much smaller community, or a region 
where geographical differences must be recognized, and vice 
versa. Thus, it has appeared that the fairest decisions could be 
rendered by attempting to utilize as chairmen residents of the 
locality where the arbitrating parties reside, in order to give 
proper weights to the purely local considerations of the dispute. 
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In order that neither local party may gain an advantage by thus 
utilizing local chairmen, the right to appeal is provided. 

A fair appraisal of this arbitration experience must go far be- 
yond a mere consideration of the dollars and cents involved in 
the decisions. Employers and employees often prefer to recog- 
nize arbitration only as a panacea to be seized in emergencies, 
their opinion being that the presence of a standing arbitration 
commitment encourages its frequent use. The opposite has been 
true. There are cities where the parties have been committed to 
arbitration for decades, but have always succeeded in settling 
new contracts and interpretative disputes without resorting to 
it. Also, in many cities which have never utilized arbitration 
machinery, it is true that in almost every instance when the local 
parties attempt to settle the dispute or the terms of a contract, 
they are guided or influenced toward a compromise settlement 
by the arbitration experience in other cities. Figures prove that 
where the contract commits the parties to arbitrate, a greater 
spirit of give and take prevails in negotiations and the parties 
become more willing to make concessions toward the point which 
they think would eventually be reached by a fair-minded arbitra- 
tor. Conversely, where there is no standing arbitration com- 
mitment the parties in negotiations attempt to defend untenable 
positions and are apt to maneuver themselves into contentions 
from which it becomes difficult to depart toward the concessions 
necessary for the conclusion of bargains. 

The International Printing Pressmen have led all other printing 
craft in favoring arbitration. It has been years since there has 
been a strike of web pressmen on a newspaper, except for recog- 
nition of the closed shop. It is significant, then, to observe by a 
study of printing trade wage trends in the 100 largest cities over 
the last 30 years that the Pressmen have a slight advantage over 
the other crafts in percentage gained in rates and a considerable 
advantage in decreased hours and other provisions. 

From the employers’ standpoint, arbitration has contributed 
towards higher wage levels. Conversely, it was arbitration which 
brought relief through wage reductions during the depression 
of the early 1930’s, and it is also true that the procedure tends to 
maintain competency standards and eliminate unjustifiable make- 
work provisions from trade agreements. The benefits of security 
due to uninterrupted operations are felt by both sides. In its 
44-hour strike in the commercial branches, the typographical 
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union has claimed an expenditure of more than $18,000,000. It 
obtained a work-week of 40 hours or less in the newspaper branch 
with very few, comparatively unimportant, strike actions. Arbi- 
tration machinery was largely responsible for this broad ac- 
ceptance of the union’s 40-hour law. 

This type of arbitration has succeeded to such extent that both 
parties would prefer it to any form of arbitration set up by law 
which would remain voluntary or not require acceptance of de- 
cisions reached. There is at present afoot a movement among the 
printing trades for a federation which would entail, among other 
things of mutual interest, a requirement that arbitration be ac- 
cepted in differences with employers so long as the closed shop 
principle and jurisdictional issues are not involved. 

Publishers have moved toward the same attitude. Strike loss 
insurance requires that the insured be willing to arbitrate. Until 
very recent years there have been parts of the country where in- 
dividual publishers declined to accept the principle, preferring 
to rely upon other methods. Such isolated instances have become 
extremely rare under the encouragement of the A. N. P. A. and 
other Associations. Cases now practically never arise in which 
the employer rejects arbitration. 

An indication of this attitude is found in an arbitration con- 
cluded and decided August 15, 1939, in Pittsburgh. The strike of 
‘a very small union had caused suspension of two newspapers 
for nine days. Ten other unions claimed that they were en- 
titled under their contracts to pay for the time lost. Publishers 
felt certain that courts would decide in their favor; so did the 
union. When the union asked that the matter be arbitrated 
and not sent to the courts, the publishers assented, because they 
did not want to be in the position of refusing to permit an arbi- 
tration board to have jurisdiction, and although they won the 
decision, they chanced a loss which they knew the courts would 
not have decreed. 

The stability of any procedure rests upon the chairmen who 
preside. Arbitration cannot be a mere process whereby one 
party wins and another loses. It is often possible for both parties 
to win or both to lose. In some cities where chairmen have 
robbed Peter to pay Paul, the injured party seldom is willing to 
continue accepting arbitration. For this reason nothing is as 
important as the selection of chairmen who have no obligation 
to either side, and whose qualifications include ability to analyze 





——— ae a ee a ae 


_—=—_ . . Se, 











American Industrial Arbitration 331 





the sitations presented, patience to study the evidence, and the 
wisdom to make decisions which do not unduly penalize either 
litigant. 





NOTES AND COMMENT 


Analysis of Labor Agreements. Growth of membership in labor 
unions from around 3.5 millions to an estimated 8 million in 
five years has seen a corresponding increase in collective bar- 
gaining and the number of companies operating under formal 
agreements with organized labor. As new agreements are negoti- 
ated or old ones renewed, both management and unions have en- 
deavored to profit by the experiences and errors in earlier con- 
tracts. This desire led the National Industrial Conference Board 
to make a second study and analysis of labor contracts recently 
negotiated, the results of which are summarized in its monthly 
publication, Management Record, for July, 1939. 

To secure a representative cross-section of what goes into these 
contracts, The Conference Board analyzed 114 agreements in 
varied industries and types of business, 52 of which were with 
A. F. L. unions, 55 with C. I. O. unions and 7 with independent 
labor organizations, representing a total of 53 national or in- 
ternational unions. The results are tabulated under seven gen- 
eral headings: provisions regarding status of union, duration of 
agreements and management rights; wages; hours of work; 
overtime; vacations and holidays; seniority ; grievance procedure. 

The report states that methods for handling grievances occupy 
a prominent place in most agreements, provisions varying from 
a simple statement that all grievances will be properly adjusted 
to detailed procedure if a grievance is not settled in the first 
instance, with arbitration as the final method of adjudication in 
the majority of cases. In 86 of the contracts arbitration is pro- 
vided for, while in 35 of the agreements the so-called five-stage 
procedure * is included. 


Agreement on Jurisdictional Disputes in Construction Industry. 
An agreement between the Associated General Contractors of 
America, representing general contractors employing union la- 
bor, and the Executive Council of the Building and Construction 


*See Vol. 2, No. 2 (p. 149). 
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Trades Department (A. F. L.), designed to prevent cessation of 
work on construction projects due to inter-union jurisdictional 
disputes, was reached at a meeting held on August 8, 1939, at 
Atlantic City, and is reported in The Constructor for September, 
1939. 

The agreement provides that when a question involving juris- 
diction arises between two unions, the unions will order their 
men to remain at work until their respective claims shall have 
been submitted to the president of the Department, representing 
all unions, and a decision rendered, the union doing the work 
continuing to handle it until jurisdiction has been determined. 

In a statement following announcement of the agreement, E. J. 
Harding, Managing Director of the Associated General Contrac- 
tors of America, said: 

“The Associated General Contractors of America, representing the 
general contractors engaged in building construction, highway con- 
struction and heavy and railroad construction, have offered their co- 
operation in avoiding and settling disputes under this plan, and the 
Association’s labor relations committee will continue to meet jointly 
with the committee from the Building and Construction Trades De- 


partment to take up and improve all conditions which affect speed, 
efficiency and the welfare of the construction industry.” 


Arbitration in Textile Workers’ Agreement. William Skinner & 
Sons, silk manufacturers, and the Textile Workers Union of 
America have entered into a labor agreement which retains many 
of the provisions of the previous contract, but differs from it in 
one important provision. In the new agreement the “no-strike” 
clause has been amended to forbid the suspension of work during 
the life of the contract. Disputes which cannot be adjusted be- 
tween the management and the unicn will be arbitrated by an 
impartial arbitrator to be selected by the parties or to be ap- 
pointed by the American Arbitration Association, and such de- 
cisions shall be final and binding upon the parties. 

The contract will be automatically renewed from year to year 
unless either party serves a notice 60 days prior to the termina- 
tion date that a change is desired; and the wage clause leaves the 
way open for either side to ask for adjustments during the life 
of the agreement. 


Two More Years of Peace Assured Clothing Industry. The men’s 
clothing industry of New York, which has not seen a strike since 
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1921, was assured of two more years of industrial peace when, 
on July 8, 1939, the New York Clothing Manufacturers’ Exchange 
and the Amalgamated Clothing Workers of America (C. I. O.), 
of which Sidney Hillman is President, signed a new agreement 
covering some 40,000 workers. The contract makes no changes 
in wages and hours and also continues the system of arbitration 
which has been functioning for 18 years and has made the in- 
dustry, once one of the most chaotic and strike-torn in the coun- 
try, a model in employer-employee relations. 

In a joint statement by employer and union representatives, it 
was pointed out that the industry has demonstrated that “the 
laws of the jungle need not dominate employer-employee rela- 
tions” and has proved that “wherever there are fair-minded 
employers and disciplined workers, there can be recourse to 
reason and understanding in the settlement of any differences 
that may arise.” 


Arbitration in the Rubber Industry. Collective bargaining in the 
rubber industry by the United Rubber Workers of America is 
the subject of a survey by Mr. Harry Cannon, of the Bureau of 
Labor Statistics, U. S. Department of Labor, the results of which 
appear in the Monthly Labor Review for September, 1939. Ac- 
cording to the survey, the Union has a membership of about 
65,000 workers, or one-half of the total employees in the industry, 
and in June, 1939, 56 locals had signed contracts covering 40,000 
workers. 

The provisions of 54 of the 56 signed agreements negotiated 
by the United Rubber Workers are summarized in Mr. Cannon’s 
survey, from which it appears that virtually all of the agreements 
establish some form of shop-committee system for handling dis- 
putes and grievances. Concerning provisions for arbitration, the 
report states: 

“In cases where a dispute, arising under the terms of the agreement, 
cannot be settled between the parties, one-third of the agreements 
make use of arbitration machinery. Of the larger companies, Fire- 
stone has the only agreement containing an arbitration clause. Six 
agreements call for three-man boards and an equal number for five- 
man bodies. The United States Department of Labor is made an umpire 
in two of the agreements. In one agreement an impartial umpire is 
selected by lot from six names of members of any mediation board or 


the American Arbitration Association. Five agreements establish refer- 
ence to a single impartial arbitrator. 
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“To guard against prolonged delays in arbitrating the dispute, three 
agreements require the arbitrators to reach a decision within a speci- 
fied period. In one case the limit is set at 5 days and in another at 
7, while a third allows 21 days in which to make a decision.” 

Labor Peace in Minneapolis. Business Week for September 30, 
1939, contains an article on how labor peace has been won in 
Minneapolis, which contrasts conditions existing five years ago, 
when bitter strikes were frequent in the city, with those of today, 
when labor peace rather than labor controversy is the rule. 

Responsible for the change, in large part, says Business Week, 
is a well-integrated “employers front’, which has an expert di- 
vision to advise and assist in labor relations. This group, called 
the Industrial Council, represents around 1,000 firms in 37 lines 
of industry and has acted as adviser in 266 collective bargaining 
agreements. 

Smooth operation of negotiation and mediation is apparent in 
the record of the past 18 months: for the first half of 1938 there 
were 31 strikes involving 6,920 workers and estimated wage 
losses of $635,754; for the first half of 1939 the record shows 8 
strikes involving 1,463 workers and $17,742 in lost wages. 

Minnesota’s four-months-old anti-picketing law is given credit 
by some Minneapolis labor leaders for the decrease in strikes in 
1939. Labor, they say, is reluctant to violate the law and is 
“playing the game according to the rules”, at the same time 
planning a drive to secure the repeal of the law when the legis- 
lature next meets. 


Toledo’s Industrial Peace Board Ends Fourth Year. The four-year 
record of Toledo’s Industrial Peace Board, recently made public 
by its Director, Edmund Ruffin, discloses that, since its establish- 
ment, the Board has been instrumental in settling 235 labor dis- 
putes, involving 39,213 workers. In 140 of these cases, affecting 
28,441 employees, settlements were arrived at without any stop- 
page of work, and 47 strikes, involving 6,169 employees, were 
settled by the Board. In many of the latter cases, strikes were 
called without notice to management or the public and without 
giving the Board an opportunity to function prior to the strike. 

Director Ruffin was also called in as a mediator in a considera- 
ble number of small disputes, in many of which settlements were 
worked out by the companies and the unions themselves after 
airing their grievances before a third person. 
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The cost of operating the Board, borne by the City, was $6,685 
in 1938, and in the past three years it has varied little from this 
amount. 

The Toledo Industrial Peace Board came into being largely 
as the result of suggestions of Edward F. McGrady, then As- 
sistant Secretary of Labor. Since its establishment a number 
of cities have followed the lead of Toledo and have sought its 
help in establishing similar boards, including, in the past year, 
Sheboygan, Wis., Adrian, Mich. and Houston, Texas. 
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THE LONDON COURT OF ARBITRATION 


BY 
Sirk LYNDEN Macassery, K. B. E., K.C., LL. D., D. Sc.+ 


THE Editorial Board of THE ARBITRATION JOURNAL have in- 
vited me to contribute to the JOURNAL an article descriptive of 
the London Court of Arbitration and its procedure. 

I will begin by indicating the place of the Court in the great 
machinery of arbitration, which exists in Great Britain and 
Northern Ireland, and which is amenable to the arbitration laws 
of England, or Scotland, or Northern Ireland, as the case may 
be, according to the ordinary principles of “Private Interna- 
tional Law.” 


METHODS OF ARBITRATION IN ENGLAND AND WALES, SCOTLAND 
AND NORTHERN IRELAND 


In Great Britain and Northern Ireland the chief systems or 
methods of arbitration in operation are the following: 


(1) Under the standard conditions of contract, and the standard arbi- 
tration clauses contained therein, of Trading Associations, Com- 
modity and other Exchanges, the Chamber of Shipping, Insur- 
ance and under-writing companies and associations and other 
organizations too numerous to mention; 





* This section is concerned primarily with the economic aspects of inter- 
national peace and the functioning of international economic peace ma- 
chinery and with its coordination with activities within States, as presented 
in the American Commercial and Industrial Sections, and the corresponding 
activities in other nations as set forth under Foreign Arbitration. 

+ Barrister-at-law of the Middle Temple, London, and Honorary Member 
of the American Bar Association and of the Canadian Bar Association. 
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(2) Under the systems established by certain Chambers of Commerce 
in relation to particular industries; 
(3) Under ad hoc agreements for arbitration inserted by contracting 
parties in their contracts; 
(4) By agreements for arbitration by certain standing Courts of 
Arbitration, e. g., 
(a) The London Court of Arbitration. 
(b) The International Chamber of Commerce Court of Arbitration. 


The essential difference is that under (4) and in many cases 
under (1) arbitration either takes place by or is regulated by a 
permanent standing arbitration Court, Tribunal or Committee; 
under (3) in all cases and under (2) in some cases by an arbi- 
trator or arbitrators who are either agreed on, or the provi- 
sions for whose appointment are agreed on by the parties to the 
contract. 

In addition to the foregoing I may mention, in passing, that 
many “general” Acts of Parliament, e. g., The Coal Mines Acts 
in the Coal Industry and the Electricity Supply Acts in the Elec- 
tricity Supply Industry, and also many “private” Acts of 
Parliament, 7. e., the “Concessionaire”’ Acts of railway com- 
panies, public utility companies, etc., have made provision for 
special systems of arbitration or quasi arbitration. 


THE LONDON COURT OF ARBITRATION 


It is only with the London Court of Arbitration that this 
article deals. To make it authoritative I propose to quote almost 
textually from the published Constitution and Rules and details 
of the activities of the Court, with which the Registrar of the 
Court has been good enough to furnish me for the purposes of 
this article. 

The name of the Court is “The London Court of Arbitration” ; 
its address is 69-73 Cannon Street, London, E.C.4; its telegraphic 
address is “Convention, Cannon, London.” 

In June 1939, the Chairman of the Court was Lt.-Col. C. J. 
Elkan, D. S. O., O. B. E., C. C.; Deputy-Chairman: A. C. Coltman; 
Registrar: J. G. Allanby. 


ITS ORIGIN AND ORIGINAL OBJECT 


The court, under the name of the London Chamber of Arbi- 
tration, was founded in 1892 by the Corporation of the City 
of London and the London Chamber of Commerce jointly. In 
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1903 its name was changed to the London Court of Arbitration, 
and since 1905 it has been located at the London Chamber of 
Commerce, 69-73 Cannon Street, London, E. C. 4. 

The Court is, in effect, a joint committee of the City Corpora- 
tion and the London Chamber of Commerce, consisting of 24 
persons, two being nominated and ten elected by each of these 
bodies. Its Chairman and Deputy-Chairman are elected by the 
members of the Court and, in practice, these offices are held by 
elected members of the London Chamber of Commerce and of 
the City Corporation alternately, for periods of two years. The 
Arbitration Committee of the London Chamber of Commerce 
are responsible for the general administration and management 
of the Court. The permanent officials of the Court comprise a 
Registrar and assistants. 

Originally, the principal object of the Court was to encourage 
resort to arbitration in commercial disputes. Today, however, the 
demand for arbitration has extended far beyond the commercial 
world. Accordingly, the present function of the Court is to facili- 
tate the settlement by arbitration of disputes of all kinds, not 
merely “commercial” disputes, which may, by the law of England, 
be referred to arbitration. 

The Court, although so-called, does not itself sit as a tribunal 
to hear cases referred to it; nor is it a panel of arbitrators. It 
is, as previously explained, a joint committee of control, which 
appoints arbitrators and umpires, at the request of parties who 
have a dispute, who do hear and decide the cases referred to 
them. It is the established policy of the Court to appoint arbitra- 
tors who have expert knowledge of the trade or profession con- 
cerned. Accordingly an important branch of its work is the 
maintenance of a panel of arbitrators classified according to 
trades and professions, the names in each list having been care- 
fully selected with a view to combining expert knowledge with a 
high standard of impartiality and integrity. The Court welcomes 
the advice of trade and professional associations in the selection 
of arbitrators having special knowledge of particular trades 
and professions. 

The Court claims the following advantages of resorting to it 
for the settlement of disputes: 

(a) Disputants frequently find difficulty in agreeing upon an arbi- 


trator, owing to each party being suspicious of any proposal made by 
the other. Consequently, the tendency in such cases is for each party 
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to nominate an arbitrator, and for the arbitrators, in turn, to resort to 
an umpire. If, however, the appointment is made by an impartial au- 
thority, as for example, the London Court of Arbitration, a single arbi- 
trator will often serve the same purpose at less trouble and expense. 
But the Court is always willing to nominate two or more arbitrators, 
if so desired by the parties. 

(b) Complaints are sometimes heard of exorbitant fees being charged 
by arbitrators. That cannot happen with arbitrations conducted under 
the auspices of the London Court of Arbitration; it has a fixed scale 
of fees and charges, which do not exceed those which are normally 
charged by privately appointed arbitrators. 

(c) Assistance is rendered to the arbitrators and to the parties them- 
selves by the Registrar and other permanent officials of the Court in 
the conduct of the proceedings. Such assistance is obviously of great 
advantage to persons who have little experience of arbitration pro- 
cedure; and even to experienced arbitrators it offers a highly convenient 
machinery of communication with the parties and for the drafting of 
awards, etc. 

(d) The Court also supplements, without seeking to supplant, the 
arbitration machinery which operates so successfully in the principal 
trades and industries, e. g., in the grain, produce, coal, metal, timber 
and other trades. For example, it sometimes happens, when a contract 
is in course of negotiation, that a foreign supplier or customer is re- 
luctant to agree that the arbitrator shall be appointed by a trade as- 
sociation, of which the other party is a member and he is not. In such 
a case, a condition that the appointment shall be made by an entirely 
neutral body, such as the London Court of Arbitration, offers an obvious 
and often acceptable guarantee of impartiality. 


In 1928 the Court adopted a new code of Arbitration Rules 
and procedure which was drafted, with the assistance of the 
late Sir T. Willes-Chitty, Bart., K. C., and Mr. Victor Aronson, of 
the English Bar, by a Special Committee of the Federation of 
Chambers of Commerce of the British Empire, and unanimously 
approved by the Congress of Chambers of Commerce of the 
British Empire held at Capetown in October, 1927. The Com- 
mittee was presided over by the late Sir James Martin, J. P., 
President of the London Chamber of Commerce at the time— 
himself highly experienced in arbitration, and a member of the 
committee appointed in 1926 by the Lord Chancellor of England 
to report whether any alterations were desirable in the law re- 
lating to arbitration. The composition of the Committee, and 
the expert assistance obtained, afford an obvious assurance that 
the Rules adopted are such as to ensure a satisfactory procedure 
and the finality of awards made under them. The Rules are 
periodically amended so as to conform to the current provisions of 
the English Arbitration Acts. 
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THE COURT’S GENERAL PROCEDURE 


The procedure adopted by the Court is this. It will nominate 
an arbitrator, arbitrators or an umpire in the following cases: 
(a) When there is a clause in a contract which the Court has satis- 
fied itself is in order, specifically appointing the Court to make such 
nomination; or 

(b) When, although there is no such clause in the contract, both 
parties to a dispute jointly or severally agree to request the Court 

to nominate an arbitrator, arbitrators or an umpire. 


The Rules of the Court include a form of arbitration agree- 
ment for the guidance of parties wishing to submit a dispute to 
arbitration by the Court. Certain trades, however, require a 
quicker and more summary procedure than that normally pro- 
vided for by the Rules. Accordingly, provision is made for the 
necessary modification of the Rules. When any contract or agree- 
ment does contain a clause requiring disputes to be settled by 
arbitration, it constitutes an arbitration agreement by all the 
parties to the contract, and any party thereto can demand, and 
in all ordinary cases by law process enforce, the settlement by 
arbitration of any dispute arising under the contract. 


The Arbitration Clause Recommended by the Court. The fol- 
lowing is the form of Arbitration Clause which the Court recom- 
mends for insertion in contracts: 

The construction, validity and performance of this contract shall be 
governed by the law of (England) and all disputes which may arise 
under, out of, or in connection with, or in relation to this contract 
shall be submitted to the arbitration of the London Court of Arbitra- 
tion, under and in accordance with its Rules at the date hereof. The 
parties hereto agree that service of any notice in the course of such 
arbitration at their address as given in this contract shall be valid and 
sufficient. 


When this clause is inserted in the contract, any dispute which 
may arise under the contract is automatically referred to the 
Court, on a request being made to the Court by any party to the 
contract, to have the dispute determined by arbitration. 


Special Arbitration Agreement for Submission of Differences 
to the Court. If, however, the arbitration clause has not been in- 
serted in the contract, but, after the contract is made, the parties 
to it agree to refer to the Court a dispute arising under the con- 
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tract, the Rules provide a form of arbitration agreement for so 
doing, in which, after setting forth briefly the particulars of the 
disputes, the parties agree: 

1. That all the said matters in dispute between us shall be deter- 
mined by the arbitration of the (person) appointed in accordance with 
the said Rules. 

2. That we will abide by and perform the award of the (arbitrator) 
appointed as aforesaid. 

3. That we will abide by and perform all interlocutory orders made 
by the (arbitrator) in accordance with the said Rules. 

4. That the dispute shall be decided in accordance with the law of 
(Here state the national law). 

5. That we will pay the (arbitrator’s) fees and expenses and such 
costs as may be by the award directed. 

6. That we will not take any legal proceedings against the (arbi- 
trator) or the London Court of Arbitration or any officer thereof in 
respect of any matter arising in the arbitration. 

It should be mentioned that the Rules provide that any con- 
tract containing the arbitration clause shall be deemed to contain 
an undertaking by the parties in the terms of clauses 5 and 6 
of the above arbitration agreement. 


Appointment of Arbitrators. The practice of the Court in re- 
gard to the appointment of arbitrators is as follows: 

As already mentioned, it maintains a panel of qualified persons 
willing to accept appointment to act as arbitrators or umpires. 
All arbitrations are ordinarily held before one arbitrator (the 
method which the Court strongly recommends), but two arbitra- 
tors and an umpire, or three arbitrators, will be appointed if 
the parties so desire or the Court thinks fit. If the reference 
be to two arbitrators, and no umpire has been appointed, the 
arbitrators must, before entering upon the reference, appoint an 
umpire, and if they fail to do so within ten days from the ap- 
pointment of the arbitrator last appointed, the Court will ap- 
point an umpire. The umpire may, if the arbitrators so agree, 
sit with them at the arbitration, and if they cannot agree upon 
their award, he may make his award either after further hearing 
or without further hearing as he thinks fit. If the reference is to 
three arbitrators, the award of the majority is binding on all 
parties. 

Should it happen that any arbitrator or umpire dies, or be- 
comes unable to act, or declines to act or to continue to act, or is 
or becomes, in the opinion of the Court, unfitted to act, or for 
4 
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fourteen days after a notice from the parties or any of them or 
from the Court, fails to act or to continue to act, the Court may, 
on the application of any party, remove him and appoint some 
other person or persons to act in his place. 

The Court has power to direct that such sum of money as it 
may think fit shall be deposited with it as security for the fees, 
costs and expenses of an arbitration. 


Procedure in Applying to the Court for Arbitration. Any per- 
son applying to the Court for arbitration under its Rules must 
send to the Court a claim in writing, containing: 

(1) The names and addresses of the parties; 

(2) A copy of the arbitration agreement; 

(3) A short preliminary statement of the nature of the dispute and 
of the claim made; 

(4) A request for the appointment of an arbitrator, arbitrators and/or 
umpire, if not already appointed by agreement; 

(5) Or, if an arbitrator or arbitrators or an umpire have already 
been agreed upon, informing the Court of his or their names and 
addresses. 


Even if the parties have agreed in selecting an arbitrator, 
arbitrators or umpire and so inform the Court, the Court are 
not bound to appoint them (though in ordinary cases they would 
do so), and they may require the parties to specify a new arbi- 
trator, arbitrators or umpire. 

In cases where no arbitrator, arbitrators and/or umpire have 
been agreed upon and approved of by the Court, the Court, upon 
the receipt of a claim from either side, will proceed to appoint an 
arbitrator or arbitrators and/or umpire in writing, conditionally 
upon their being willing to act, and will give notice to them of 
their appointment, and also to the parties. 

The arbitrator, arbitrators and/or umpire are entitled to pro- 
ceed with the arbitration so soon as he or they have received 
notice of his or their appointment. 


Procedure before the Court. The time for submission of an 
answer by any respondent to the claim against him is, in the case 
of persons residing within the jurisdiction of the High Court 
of Justice of England, a period of fourteen days from the date on 
which the Court gives them notice of the claim made to the Court 
for arbitration; and, in the case of respondents residing outside 
such jurisdiction, a period of fourteen days together with such 
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further period as is sufficient for a registered letter from the 
Court to be received by the respondent and for his answer thereto 
to be received by the Court. Then if any respondent does not sub- 
mit an answer within the above-mentioned period the arbitra- 
tor, arbitrators or umpire shall be entitled to proceed forthwith 
with the reference. 

If any party wishes to ask an arbitrator, arbitrators and/or 
umpire to give directions in regard to disclosure and production 
of documents, or answering of interrogatories, or evidence being 
taken otherwise than before the Court or on affidavit, or if he 
requires further particulars of his opponent’s claim or defense 
or counterclaim, he can give written notice to the arbitrator or 
arbitrators or umpire and to all the other parties. Thereupon 
the arbitrator, arbitrators and/or umpire must fix a date and 
place for a preliminary meeting and give a reasonable written 
notice thereof to all parties, and at such meeting shall make such 
interlocutory or other order as he or they may think fit. 

The arbitrator, arbitrators and/or umpire are bound to fix a 
date and place for the hearing of the arbitration and to give 
reasonable notice thereof to all parties. The place for hearing 
is the Offices of the Court, 69-73, Cannon Street, London, unless 
the arbitrator, arbitrators and/or umpire, for special reasons, 
otherwise order and subject to such adjournments as the arbi- 
trator, arbitrators and/or umpire think just or convenient, the 
arbitration must be continued de die in diem until concluded. 

The arbitrations are held in private and no person is entitled to 
be present except the parties, their representatives or agents, the 
witnesses, and the officers of the Court. 

Any party may be represented by a barrister or solicitor in 
the absence of any agreement to the contrary by all parties. 
Notice of intention to be so represented must be given to the 
Court and all other parties at least four days before the hearing. 
At the same time any party may appear in person or be repre- 
sented by an agent other than a barrister or solicitor if he so 
desires, but such agent shall, before taking any part in the pro- 
ceedings, produce to the arbitrator, arbitrators and/or umpire a 
written authority from his principal authorizing such agent to 
appear for him. 

Where goods have been sold and resold on two or more occasions 
and the same, or substantially the same, dispute arises on more 
than one contract of sale, the arbitrator, arbitrators and/or 
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umpire appointed to determine any one such dispute, may invite 
the parties to any other such dispute to join in the arbitration, to 
the end that all such disputes may be determined at the same 
time by means of an arbitration between the first seller and the 
last buyer. 

In all cases where the Rules of the Court require notices to 
be served on any party and where the business address of any 
such party is given in the contract which contains the arbitra- 
tion agreement, service of such notice may be effected, if so 
directed by the arbitrator, arbitrators and/or umpire by means 
of a cablegram addressed to the party concerned at the address 
so given in the contract or arbitration agreement, unless such 
party shall have given to the other party notice of change of 
address or of some other address as his address for service, in 
which case the cablegram shall be directed to such new or other 
address. 


Duties of Arbitrators and/or Umpire. The arbitrator, arbi- 
trators and/or umpire are bound to hear evidence and the argu- 
ments of the parties or their agents in the presence of all parties 
or their agents, and determine the dispute in accordance there- 
with. If one or more parties fail to appear at any meeting of 
which due notice has been given, the arbitrator, arbitrators and/or 
umpire are bound to adjourn that meeting to a date not less than 
seven days from the original date thereof and give notice of such 
adjourned meeting to all parties. If any party fails to appear at 
such adjourned meeting, the arbitration may then proceed 
in his or their absence, except in that case, the arbitrator, arbi- 
trators and/or umpire are not entitled to hear evidence or argu- 
ments in the absence of any party and in no case are they en- 
titled to inform themselves about any of the matters in dispute 
by means of conversations, but are bound to rely entirely on 
the evidence given and documents and facts proved before him or 
them and on his or their own knowledge. This ensures arbitra- 
tion according to judicial procedure. 

To meet the needs of many trades, an arbitrator, arbitrators 
and/or umpire, in any case where all the parties so agree, in- 
cluding cases where the only question in dispute is whether mer- 
chandise is equal in quality or condition to a sample and/or in 
accordance with a contract, may make his or their award after 
a comparison of the sample and the bulk or the contract and the 

















International and Foreign Arbitration 345 





goods delivered and a perusal of the relevant documents, without 
hearing viva voce evidence or the arguments of the parties or 
their agents. 

Where in any arbitration a question arises as to the price of 
goods at a particular date in some place other than that in which 
the arbitration is held, the arbitrator, arbitrators and/or umpire 
may invite the Chamber of Commerce of such other place, or any 
trade organization or Government official to furnish him or them 
with a certificate of such price on such date and he or they 
shall be entitled to receive such certificate in evidence without 
other proof than the signature of the responsible official of such 
Chamber of Commerce or trade organization or of such Gov- 
ernment official. 


Powers of Arbitrators and/or Umpire. The arbitrator, arbi- 
trators and/or umpire have power to administer an oath to the 
parties and their witnesses and must do so in all cases, unless all 
the parties agree that the evidence shall be taken without the 
sanction of an oath. 

They have power to make such order as he or they may think 
fit for the interim protection, warehousing, sale or disposal of 
the subject matter of the arbitration. When the subject matter 
of the arbitration is sold under such an order, the price received 
must be paid forthwith into a separate banking account in the 
name of the London Chamber of Commerce, pending the result 
of the arbitration. 

They have also power to direct the parties to disclose and 
produce to him or them and to each other any books or documents 
in their possession or power relevant to or concerning any of 
the matters in dispute and also to direct them to answer, upon 
oath, such interrogatories as he or they may permit, but only 
such interrogatories which bear directly on any of the matters 
in dispute. 

They may order that the evidence of any witness or witnesses 
who are not resident in the district where the arbitration is 
being held and who cannot, without undue inconvenience or ex- 
pense, attend the arbitration may be taken before an examiner 
appointed by them. 

In cases when it is convenient to do so they may direct that 
notice of any step in the arbitration may be served on any party 











346 The Arbitration Journal 





by means of substituted service on any person residing in the 
district where the arbitration is held, who has been nominated 
by or is acting as agent or representative of such party for that 
purpose in that district. 

They have also power to order specific performance of any con- 
tract other than a contract relative to land or any interest in land. 
Also to direct that the evidence of any witness may be given by 
affidavit, and to order that such witness shall attend before him 
or them for cross-examination by any other party to the arbi- 
tration who may desire to cross-examine him. 


Awards. The Rules of the Court provide that an arbitrator, 
arbitrators and/or umpire shall use all reasonable dispatch in 
entering on and proceeding with the reference and in making 
their award. 

When they have made the award, they must deliver it in writ- 
ing to the Court, and any party to the reference may have a 
copy of it, on making application to that effect to the Registrar 
of the Court, and paying the fees chargeable in respect of it. 

Under the English Arbitration Law an award “on the face of 
which an error of law appears” can be set aside by the Court. 
What that means is explained in the Judgment of the House of 
Lords in the leading case of Champsey Bhara & Co. v. Jivraj 
Balloo Spinning & Weaving Co.' So if a dispute (e. g., how much 
is due) is referred to an arbitrator and his decision of that main 
question involves his arriving at a preliminary decision upon a 
subsidiary question of law (e. g., the construction of a clause in 
the contract) and he states his award in such a way as to show 
what construction he has adopted in regard to the subsidiary 
question of law, then if that construction is, in the view of the 
Court, erroneous, it will set aside the award as “having an error 
on the face of it.” * A wise arbitrator, therefore, will not invite 
litigation by setting out in his award any decisions he may have 
arrived at on any subsidiary questions of law. 

On the other hand, if the parties agree to refer a specific ques- 
tion of law to an arbitrator to decide, then, although the Court 


11923 Law Reports Appeal Cases 480 at page 487. 

2 Absalom Ltd. v. Great Western (London) Garden Village Society, Ltd. 
(1933 Law Reports Appeal Cases 592), another decision of the House of 
Lords. 
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would not itself have come to the same conclusion on that ques- 
tion as the arbitrator, it will not set the award aside.’ 

But there may be important questions of law involved in an 
arbitration dispute, and the English Arbitration Acts have made 
this provision: An arbitrator, arbitrators and/or umpire may, 
on their own motion, or at the request of all the parties to an 
arbitration or, if they think fit, at the request of one of the parties, 
state a question of law for the decision of the Court, during the 
progress of the arbitration proceedings, and suspend the arbitra- 
tion until they have received the Court’s decision, which, of 
course, they must adopt for the purposes of the award. If they 
decline to state a question of law, they may be ordered by the 
Court to do so. As an appeal from the decision of the first Court 
upon the question of law lies to the Court of Appeal, and from the 
Court of Appeal to the House of Lords, considerable delay 
may result. 

Again an arbitrator or arbitrators and/or an umpire may, 
if they themselves think fit, state their award in the form of a 
special case, leaving it to the Court to determine the particular 
question of law stated in the award, and basing their award on 
the decision of the Court. And they may be ordered by the Court 
to state their award in that form. 

The Court by its Rules accordingly provide that the parties 
to an arbitration may, at any time, by Memorandum in writing 
signed by them or their duly authorized agents, agree to leave 
the final determination of subsisting questions of law to the de- 
cision of the arbitrator, arbitrators and/or umpire and that there- 
upon the right of either party to require such arbitrator, arbi- 
trators and/or umpire to state a case for the decision of the High 
Court of Justice in the course of the arbitration, or to request that 
the award shall be stated in the form of a Special case for the 
decision of the High Court, or to move the High Court to set 
aside the award when published, on the ground of an alleged 
error in law appearing on the face thereof, shall be deemed to 
have been waived: Provided that nothing shall limit the right 
of the arbitrator, arbitrators and/or umpire, at his or their own 
instance, to have recourse to the High Court during arbitration 
proceedings to ask for its decision on a question of law or to state 
the award in the form of a Special case for decision by the Court. 


83 So the House of Lords decided in The Government of Kelantan v. Duff 
Development Company, Ltd. (1923 Law Reports Appeal Cases 395). 
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The Rules of the Court prescribe a form for use, so far as 
practicable, for an ordinary award by a sole arbitrator; another 
for use by an arbitrator, arbitrators and/or umpire in submitting, 
during the course of the arbitration proceeding, a question of 
law for the decision of the High Court of England; and still an- 
other for use when an arbitrator, arbitrators and/or umpire de- 
cide, or are ordered by the Court, to “state the award in the form 
of a Special case” (a technical expression in the English Arbi- 
tration Acts), as described above. 

And still another form may be adopted. According to English 
law, the award may be stated “in alternative form”, that is to 
say, the question of law may be set out, on which one party 
may contend to the affirmative and the other to the negative. 
Then the arbitrator, arbitrators or umpire may say in the award: 

“In the event of the Court deciding the said question of law in the 
affirmative, my, or our, award is as follows: ( >. 


“In the event of the Court deciding the said question of law in the 
negative, my, or our, award is as follows: ( a 


In such a case there is no final and enforceable award until 
the case has been “set down” and the Court have given their 


decision. 
In awards “stated in the form of a Special case’, appeals on 


the question of law can be carried right up to the House of 
Lords. 


Fees of Court, Arbitrators, Counsel and Witnesses. The parties 
to every arbitration must pay a fee for the services of the arbi- 
trator, arbitrators and/or umpire in accordance with the fol- 
lowing scale: 


1. Where the amount involved does not exceed £50 
and the time occupied is less than half an hour: 
Office Fee, which includes forms and at- 
tendance of Court Registrar, but not Stamp 
Duties 
Fee for each Arbitrator or Umpire 
2. In other cases: 


Room (if any), each sitting 
Fee for each Arbitrator or Umpire: 
For the first hour 
For each subsequent hour or part of an 
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3. Where the amount involved exceeds £1,000, the 

Fees to be double Scale 2, except that the 

charge for Room (if any) shall be, per day. £2 0 
4. In cases decided on samples and documents, mini- 

mum fee 0 


The parties may agree in writing to pay specified fees of a 
larger amount than those above. 

The scale of Fees of Witnesses must not exceed those allowed 
in the High Court of Justice of England. 

Subject to any special order of the arbitrator, arbitrators 
and/or umpire, the Fees and Costs to be allowed to Counsel 
and Solicitors are on the same scale as those allowed between 
“party and party” in the High Court of England and include such 
reasonable costs of the case and of its preparation as may be 
allowed by the arbitrator, arbitrators and/or umpire. 


Orders as to Costs, etc. The Rules of the Court authorize an 
arbitrator, arbitrators and/or umpire by his or their award to 
direct any of the parties to pay the costs of the arbitration, in- 
cluding the fees and expenses payable to the arbitrator, arbitra- 


tors and/or umpire and the costs incurred by the parties, or to 
divide such costs between the parties in such proportion as he 
or they think fit and to assess the amount of such costs, or in the 
award expressly to reserve the assessment of costs and to direct 
that they shall be assessed before him or them at a subsequent 
date. 

By the Rules, the fees and expenses of the arbitrator, arbi- 
trators and/or umpire must be paid to him or them by the party 
“taking up the award”, without prejudice to the right of such 
party to recover such fees and expenses from any person or per- 
sons ultimately liable to pay the same. 

Should it happen that, for ten days after notification has been 
given to the parties that the award has been made and is ready 
for delivery, no party “takes up” the award, then upon the 
expiration of the ten days the arbitrator’s, arbitrators’ and/or 
umpire’s fees and expenses shall forthwith be paid by the parties 
to the arbitration, without prejudice to the right of any party 
who pays the same to recover such fees and expenses from any 
person or persons ultimately liable to pay the same. 

It is also provided in the Rules that in any case where, before 
the award is published, the Reference is determined by the act of 
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the parties before notice has been given by the selected arbitra- 
tor, arbitrators and/or umpire of his or their consent to act in 
the particular case, the arbitrators, arbitrators and/or umpire 
shall not be entitled to any fees or expenses, but if it is so deter- 
mined after such notice has been given, then there shall forth- 
with be paid to such arbitrator or arbitrators and/or umpire by 
the several parties to the arbitration agreement, in equal shares, 
the specified fees and expenses for such time as the arbitrator, 
arbitrators and/or umpire shall have sat to hear the case, and 
devoted to the perusal and consideration of the papers, and if 
he or they shall not at the time of such determination have sat 
to hear the case, or perused and considered the papers, then such 
fees and expenses as he or they would have been entitled to if he 
or they had held a sitting of one hour’s duration for that purpose. 


THE COURT’S INTERNATIONAL WORK 


During recent years the Court has appointed Arbitrators 
and/or Umpires in connection with disputes between British 
nationals and nationals of Austria, Argentina, Belgium, Chile, 
China, Denmark, Dutch East Indies, France, Germany, Holland, 
Italy, India, Jamaica, Japan, Morocco, New South Wales, 
Poland, Roumania, Russia, Siam, Sweden, Switzerland, United 
States of America and Yugo-Slavia. 


SUBJECTS OF ARBITRATION BY THE COURT 


The subject matter of disputes which have been dealt with by 
the Court include the following: Building: Erection of Houses, 
Quality of Bricks; Foods: Fish, Coffee, Olive Oil, Blackcurrant 
Pulp, Tinned Hams, Rice, Pepper, Tea, Tinned Peaches and 
Pears, Condensed Milk, Frozen Salmon, Swiss Apples; Jnsur- 
ance: Disputes under Policies of Insurance, Re-Insurance Trea- 
ties and Motor Policies; Legal: Rights of Light, Agency Agree- 
ments, Partnership Agreements, Reconstruction of Agreements, 
Commission, Leases, Service Agreements, Non-fulfilment of Con- 
tracts; Manufactures: Leather Cases, White Canvas Shoes, 
Rubber Shoes, Matches, Leather Waste, Panama Hats, Paper, 
Gas Meters, Gloves; Metals: Galvanized Iron Wire, Iron and 
Steel, Insulating Materials, Corrugated Steel Sheets, Scrap Iron, 
Wire Nails, Electrodes; Patents: Inventions and Letters Patent, 
Royalties on Patents, Loss of Patent Rights; Produce: Phos- 
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phates, Bone Feeding Meal, Groundnuts, Syrian Walnuts, Fibres, 
Jamaica Annatto Seeds, Shellac, Quicksilver, Palm Kernels; Tex- 
tiles, Clothing, Silk, etc.: Silk, Cottons, Woolen Fabrics, Ladies’, 
Gentlemen’s, and Children’s Underwear; General: Non-delivery 
of Goods, Valuation of Ruby, Damage to Pearl, Late Shipment 
of Goods, Printing, Contract for Weighing Machines, Duck 
Feathers, Rag Cutting Machinery. 


TRIBUTE TO THE COURT 


In conclusion, the writer may perhaps be permitted to offer his 
tribute to the Court, and to the value, especially the international 
value, of the services which the Court renders. He is not a mem- 
ber of the Court and has no connection with it, either direct or 
indirect, and can therefore speak with independence. But he is 
closely in touch with the commercial world, and is constantly 
engaged in arbitrations, both as arbitrator and as counsel. 

There is no doubt whatever that the Court commands, to an 
exceptional degree, the complete confidence of the business com- 
munity. That is assured by the personnel of the Court and the 
outstanding character and experience of all those on the Court’s 
panel of arbitrators. Everyone seeking the services of the Court 
knows that he will secure an impartial decision by disinterested 
and expert arbitrators of integrity, based upon the evidence be- 
fore them, or their own knowedge; in other words an honest, 
judicial decision, at a reasonable cost, and in a short space of 
time. In making provision for that, the Court is performing with 
efficiency a public service of conspicuous value, and one which is 
rapidly growing in appreciation, not merely by the commercial 
world, but by the general public. 





UNITY BY LAW 


BY 
W. R. BisscHop * 


IN an article in THE ARBITRATION JOURNAL of October, 1938, 
Mr. Hayne Davis advocated the calling of a third Peace Con- 


* Barrister-at-Law of the Middle Temple, London; Acting Hon. Secretary, 
The Grotius Society. 

Dr. Bisschop’s article was written in July, 1939, before the outbreak of 
hostilities in Europe. Subsequent events, however, have not detracted from 
the interest of his viewpoint [Ed.]. 
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ference as a link in the chain of Peace Conferences which began in 
1899, was carried on by the second Conference in 1907 and only 
interrupted by the war and the subsequent creation of the League 
of Nations. He is of opinion that, if only such interruption had 
not taken place, a chain of world conferences regularly held at The 
Hague, or elsewhere, with the object of finding means for pro- 
moting peaceful intercourse between the nations of the world, 
would have served world peace and brought the world nearer 
to an international intercourse which would not be disturbed by 
war or warlike upheavals. 

Mr. Davis argues that “even if nothing concrete is accomplished 
at any particular general assembly or conference, the mere hold- 
ing of the assembly or conference focuses the eyes of all mankind 
upon the discussions which take place, and this exerts a powerful 
influence upon international public opinion, sure to bear fruit at 
some time.” 

This presupposes a good many conditions. In the first place, 
a will to cooperate. The nations of the earth should be prepared 
to foregather for the discussion of problems which may or may 
not be properly defined, merely in answer to an inward conviction 
that, by doing so, peaceful international intercourse will be 
promoted. The Congress itself would not seal the peace between 
nations. It would be the consequence of a peaceful tendency 
among the nations which would exercise its irresistible influence 
in urging the nations to attend and expect a smooth solution of 
difficulties or an arrangement for an easier intercourse between 
them. 

This again, in the second place, involves a recognition of 
equality among the nations who are called to attend the con- 
ference. When the invitations for the First Peace Conference 
were issued, Great Britain insisted that the Transvaal and Orange 
Free State should not receive invitations to attend, although they 
were generally recognized as independent Republics. Great 
Britain claimed suzerainty over them and the right of repre- 
senting them, as it did its then colonies of the Cape of Good 
Hope and Natal. 

In the third place, there must be a non-contentious agenda. 
The Conference should not attempt to deal with any vital sub- 
jects which would affect, in any way, the sovereign rights of any 
one or more of the participating nations. A Peace Conference is 
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not the place for solving rivalries or changes of allegiance or 
questions of a political nature. 

The subjects for discussion would have to be such as would 
regard the interests of all nations which are represented in the 
Conference and recognized as of importance to all of them. At 
the present moment such subjects are, to a large extent, success- 
fully dealt with by the permanent bureaux of the League of Na- 
tions, where the international work is done connected with labor, 
hygiene and other matters which are the outcome of peaceful 
intercourse. They never solve or promote the political course of 
international developments. 

The First Peace Conference in 1899 led to the creation of an 
international Court of Arbitration, which was afterwards sup- 
plemented by the Permanent Court of International Justice 
created by the League of Nations. Those are instruments for 
the promotion of a world peace, if only the nations were pre- 
pared compulsorily to submit to these Courts all disputes be- 
tween them; but the Peace Conference which created the Court 
of Arbitration was, in that respect, of no greater value than 
the Covenant which created permanent offices of the League of 
Nations and its Secretariat. This is borne out by the agenda of 
the proposed third World Peace Conference discussed by the 
late R. C. Hawkin in the July, 1938, number of THE ARBITRATION 
JOURNAL, 

If all nations were peacefully minded and anxious to attain 
some peaceful result from such international gathering, even 
if it were only to compare notes, it might bear fruit like the 
Pan-American Conferences and their Pan-American Union. 

But the world is not yet so far advanced. A Peace Conference 
can never be more than a peaceful conference for the promotion 
of internationally recognized common interests. Insofar as those 
common interests are a binding element between nations, which 
would render peaceful intercourse between them essential for 
the promotion of such interests, the observances of these in- 
terests may induce the nations to keep the peace. The existence 
of such interests would not, of itself, prevent a disruption of the 
peace. It might suit any one nation, by itself or together with 
others, to sacrifice these common interests in order to promote 
its own aims and ambitions—even temporarily—and there would 
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then be no binding force to prevent such nation or nations from 
breaking away. 

The League of Nations might be compared with a series of 
World Peace Conferences in succession, with programs of a 
similar character, as those which the late Mr. Hawkin had in 
view. One after the other nations broke away from these con- 
ferences, in order to pursue interests of their own which did not 
fit in with the conditions of the Geneva conferences and of which 
equality was one of the essentials. 

What has been the result of these continuous League confer- 
ences? Insofar as they were of an economic nature, that is to 
say, of a non-political character, they have led to the establish- 
ment of a number of permanent departments referred to above, 
like the International Labour Office or Permanent Committees 
who work well and who have attained a number of international 
successes and close cooperation. 

A World Peace Conference would, though in a minor degree, be 
obliged to pursue the same policy as the League of Nations when 
acting on a program of economic international intercourse. 
From the permanent structure of the League the world would 
fall back on the problematical result of an intermittent experi- 
ment, without any certainty that resolutions passed at such 
Conference would be carried out or lead to any permanent 
amelioration of the intercourse between nations. 

Mr. Davis himself places his finger on the weak spot of any 
international Conference between sovereign nations. On page 
365 of his article he points out that at such Conference unanimity 
would be necessary “because no sovereign can be bound by a vote 
of other sovereigns, however numerous”. But even if the voting 
were unanimous, no sovereign would be bound to continue to 
recognize his bond, if circumstances were to alter whereby it 
were no longer in his interest to do so. The binding element 
which was entirely due to his own free will would lose its char- 
acter when such will were to change on account of circumstances 
which rendered the bond hindersome and against his interest as 
he sees it. 

This is clearly shown by the so-called laws of war which were 
voted at the second World Peace Conference in 1907. The ob- 
servance of unanimously adopted regulations regarding warfare, 
when put to the test, were in many—if not all—instances broken, 
because it was not in the interest of the particular offender to 
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observe them at a particular moment when motives of a more 
pressing nature, especially of self-preservation, prevailed. 

It was for that reason that the Peace Conference at Versailles 
attempted to create a bond of a permanent nature, with a perma- 
nent bureau, which would not only call the periodical World 
Peace Conferences together, but arrange their agenda and carry 
out the resolutions when unanimously arrived at. 

Again the nations broke away, because also in this instance 
the sovereign will of each of the nations assembled at Geneva 
remained unimpaired and not a single nation considered itself 
any longer bound when a time arrived of greater self-interest 
which was antagonistic to the interests of the others. 

To go back now to the primitive Peace Conference of The 
Hague would be a retrogression of no mean nature. The world 
has to march forward, and if it appears that the nations cannot 
be trusted to honour their own bond, even when they have agreed 
to an international structure for recording such bond and bring- 
ing it to fruition, it becomes apparent, not that the periodical 
meeting was badly prepared, but that the bond was lacking in 
strength and usefulness and needed overhauling. The Covenant 
appeared to be no such bond. It was a treaty based upon the 
fallacy of force and forcible solution of difficulties which arise, 
and are bound to arise, between sovereign states. 

One remedy proposed was the creation of an International 
Police Force which would keep a recalcitrant member in order. 
A Police Force could only do so by force. If a member chose to 
obstruct such force and challenged the International Police to 
fight, this would not only mean war, but a strenuous struggle for 
supremacy, with all the objectionable features of uncertainty and 
destruction of modern warfare. 

If we would go forward and make real progress it is essential 
that the individual will of any one nation shall be curbed and 
that it be rendered impossible for a state which has bound itself 
as “sovereign” to go back upon its word and nullify the proceed- 
ings which it has approved of its own “free” will. To quote the 
words of Sir John Fischer Williams in the Times of July 16, 
1939: “The world must have a new constitution with a limita- 
tion of national sovereignties if civilization is to survive’. 

How can the achievement of an object of such magnitude be 
promoted? If, after due preparation, the nations of the world 
were willing to come together at a Conference to discuss how to 
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promote a peaceful solution of international disputes, the obvious 
answer would be: the Permanent Court of International Justice 
is in existence and in working order. Submission of international 
disputes to that Court need only be made compulsory. 

When the constitution of the United States of America was 
framed, the sovereignty of the new Republic was wisely centered 
in its Supreme Court. Why should not the nations of the World 
be willing to live together on God’s earth as peaceful neighbors 
and acknowledge the supreme wisdom of a Court of Law as the 
decisive factor for the solution of difficulties between them? Why 
not recognize the sovereignty of the law which would leave the 
political supremacy of each state in its own sphere of influence 
unimpaired? 

The Dominion of Canada, which, in a sense, may be compared 
to a commonwealth of States or Provinces, recognizes the Privy 
Council in London as the ultimate judge in matters of contro- 
versy between these Provinces. Constitutionally this is the fact 
with all the members of the British Commonwealth, although, 
in reality, in a number of them disputes are not continued be- 
yond their own Supreme Court or Court of Appeal. 

The most developed gathering of sovereign states known to the 
world is that of the American States on the two continents. With 
their periodical conferences and Pan-American Union they set 
an example to the world of peaceful neighborly intercourse. 
Through their Monroe Doctrine a unison is created between them 
not to admit interference from outside. Their interests have 
become interests of their own concern and form a basis for co- 
operation by mutual discussion to foster and develop inter- 
national intercourse. 

The Pan-American Conferences are the outcome of a strong 
national will to co-operate and to ameliorate, by successive 
gatherings, the inter-state goodwill and machinery for peaceful 
promotion of international coalition. 

Yet, at each conference one same subject appears on the 
agenda, is discussed and adjourned for consideration at a sub- 
sequent conference, viz.: the creation of an American Permanent 
Court of International Justice with compulsory submission of 
international disputes for its ultimate decision. The same states 
who set before the world an unequaled example of international 
co-operation for the regulation of international intercourse by 
periodical conferences, with a permanent Cabinet in the form 
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of a Pan-American Union, show, at the same time, an intense 
reluctance to sacrifice that one last item of independent self- 
control by submission to the sovereignty of law in the ultimate 
settlement of their international disputes. 

How, then, could this be expected at the present moment from 
states situated in various parts of the world, without any direct 
common interests, and who still believe in force for the settle- 
ment of their own national needs and desires? Great aims and 
ambitions can only be attained by successive steps. If only the 
American conferences were followed by the states on the older 
Continent of Europe, and if, instead of a World Conference, a 
European conference were called for the discussion of purely 
European interests, with a Pan European Union as a permanent 
link or cabinet to call these conferences together, arrange their 
agenda and carry out their resolutions, and if, at the same time, 
the existing Permanent Court of International Justice at The 
Hague were accepted as the sovereign power for the settlement 
of inter-European disputes, another peaceful continent would be 
created and a step be made to advance the civilization of the 
world by the limitation of European sovereignties under the 
aegis of law as administered at The Hague. 

The necessity of change, to speak in the words of John Foster 
Dulles, would be placed in the hands of Themis who, as a goddess, 
no one could be considered unwilling to cherish and obey. 





INTER-AMERICAN COMMERCIAL ARBITRATION AND 
GOODWILL 


COMMERCIAL ARBITRATION 
BY 


ERNESTO BROCKMAN * 


THE General Law on Chambers of Commerce of Nicaragua, 
promulgated on May 3, 1934, provided, as one of the duties of 
such Chambers, that they may “serve as arbitrators or amica- 
ble compounders in the settlement of difficulties or differences 
which may arise between merchants, manufacturers or agricul- 


* Dr. Brockman, the author of this article, advises the JoURNAL that it 
was prepared at the request of the Camara de Comercio e Industrias of 
Managua, Nicaragua. 
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turists, members of the Chamber, or between such members and 
non-members, or between non-members, whenever they agree 
voluntarily to submit their differences to the Chamber.” 

The business men of Nicaragua are familiar with the impor- 
tance of arbitration. The above provision was included in the 
General Law largely due to their interest, and is indicative of 
their desire to establish a practical, rapid and inexpensive method 
for the settlement of such disputes. The method is particularly 
contemplated in differences which may arise from contracts sub- 
ject to trade practices, where standards of equity prevail in the 
making of decisions, and wherein, therefore, arbitration is the 
logical solution. 

This interest in arbitration is also an evidence of the impa- 
tience with which business men regard antiquated legal pro- 
visions for the adjustment of differences—provisions which were 
drafted to meet conditions of the past but which are inadequate 
to meet present requirements. 

It is easy to understand that business men regard lawsuits 
with diffidence, and wish to avoid intricate and technical legal 
procedure. The pessimistic proverb “better a bad settlement than 
a successful lawsuit” is doubtless indicative of the occasions 
when the expense of a lawsuit exceeded the amount awarded in 
judgment. 

The moving spirit and natural law of commerce is good faith. 
Such good faith implies a confidence which does not seek pro- 
tection in the provisions of the law, for it does not know the 
caution created by distrust. It has been said that good faith as 
the guiding principle and foundation of commerce is so essential 
that without it commerce could not exist. Were it necessary to 
draw a contract to cover every commercial transaction, or to 
verify every agreement in court, it is easy to imagine the effect 
upon commerce. Mercury would no longer be pictured with 
winged feet, but with chains fastened to bars. 

Without the good faith and confidence that facilitate and ex- 
pedite commercial transactions, trade would never have become 
the source of riches for nations, nor the vehicle of progress of 
contemporary civilization. 

It can not be denied that science and the adaptation of modern 
inventions to industry have been the factors which have brought 
about the recent remarkable changes and tremendous advances 
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of civilization; but it is equally true that industry, without the 
support of commerce, both in financing the manufacture of goods 
and in their distribution, could never have made the progress 
which enables it to provide humanity with riches and commodi- 
ties. Commerce has given to industry the impetus which, in 
former days, printing gave to human thought, enabling it to 
multiply infinitely. Now that thought and speech have new and 
undreamed of opportunities in radio and television, commerce 
is searching for new ways which will keep it in rhythm with the 
times. It is for this reason that commercial arbitration presents 
itself as the modern method for the settlement of commercial 
disputes. 

The fundamental principle of trade, accepted even by our an- 
cestors, was and has always been the simple one of give and take. 
In the very beginning of exchange and barter, we see the funda- 
mentals of commercial adjustment. Even in ancient times traders 
avoided the technicalities of law and, with good commercial 
sense, recognized that sacrificing part of their claim was prefer- 
able to the questionable results of an expensive lawsuit. 

This willingness to sacrifice part of a demand is one of the 
high moral points of arbitration; for the man who attempts to 
evade an award based upon equity and conscience, shows that he 
hopes to find protection in the unforeseen turns of a lawsuit. 

While there is little that modern business men can learn from 
our ancestors, since science has raised our cultural level so high 
above theirs, we nevertheless inherit from them their experience 
in the rapid settlement of commercial differences. 

Our business men are perfectly aware of the importance of 
modern commerce as a determining factor in the domestic and 
foreign life of all nations of the world. But they fail to imagine 
that in Nicaragua an important function, which is the impelling 
source of our production, exchange and distribution of prosperity, 
does not have appropriate provisions for the adjustment of differ- 
ences which may arise from such relationships. 

Nicaraguan legislation covers all fields of life and specific legis- 
lation is provided in many instances, as well as specialized civil, 
criminal and military codes, and others; but commerce does not 
have a special procedure for the settlement of controversies in 
accordance with commercial practice. The regulations of civil 
procedure are not adequate to meet the requirements of com- 
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merce, for they are slow, complicated and uneconomical. In ad- 
dition, civil procedure is based upon rights, whereas commerce 
is inspired by good faith and confidence. 

Laws, in general, are drafted to cover a number of juridical 
situations simultaneously, and for this reason significant details 
which may constitute the basis of a commercial difference and 
which may have a special meaning for business men, are fre- 
quently lost or fail to receive sufficient attention. 

Commerce as a profession or office requires specialized knowl- 
edge and training; it has an especial technique, methods and 
phraseology; and it is, therefore, easy to understand that the 
interpretation which courts of justice may put upon certain 
commercial situations differs widely from the interpretation of 
a business man. The judge of a court would not take into con- 
sideration, in making his decision, the true intent and meaning 
of situations arising from purely commercial relations, for the 
law does not contemplate the special interpretation of commercial 
contracts and transactions, there being no special procedure for 
commerce. This explains why rights originating in recognized 
commercial standards and practices, may be overlooked from the 
bird’s-eye view on commerce afforded by the general laws of 
procedure. Judges, in a modest but just appreciation of their 
knowledge of the questions before them, call upon experts, when 
the dispute involves technical questions. But is it not true that 
all questions of commerce require special technical knowledge? 

For some time Nicaragua, like other countries on this continent, 
has needed appropriate legislation on commercial arbitration, 
which is the logical and appropriate method for the settlement of 
commercial disputes. To meet this need, the Seventh Interna- 
tional Conference of American States, at its meeting at Monte- 
video, in 1933, authorized the establishment of an Inter-Ameri- 
can Commercial Arbitration Commission, which was approved 
by the representatives of all nations members of the Pan Ameri- 
can Union. 

This Commission was created for the purpose of establishing 
an inter-American system of commercial arbitration and with 
this purpose in view it is appointing national administrative 
committees in each Republic and such committees, in turn, will 
each appoint an arbitration committee and a permanent panel 
of arbitrators. 
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It is time that Nicaragua benefit by this agreement and prepare 
the ground with the legal provisions which will give to commercial 
arbitration the protection and importance it merits. 





NOTES AND COMMENTS 


Arbitration Medal to Secretary Hull. The Hon. Cordell Hull, 
Secretary of State of the United States, received the medal of 
the Inter-American Commercial Arbitration Commission on the 
occasion of Pan American Day, on September 22, 1939, at the 
New York World’s Fair. The medal, which carries the inscrip- 
tion “To Cordell Hull in recognition of his distinguished service 
in the cause of Inter-American Peace’, was presented to Secre- 
tary Hull by the Chairman of the Commission, Mr. Thomas J. 
Watson. The presentation took place on the Court of Peace, be- 
fore an audience of over 7,000 and in the presence of the repre- 
sentatives of the Governing Board of the Pan American Union, 
the officials of the New York World’s Fair and the Mayor of the 
City of New York. 
In presenting the medal, Mr. Watson said: 


“We are meeting today not only to hear an important message from 
a great Secretary of State, but to pay honor to a man who has made 
outstanding contributions toward bringing about clearer political un- 
derstanding between the countries of the western hemisphere, and, 
through his reciprocal trade agreements, toward improving trade re- 
lations between the United States and many other countries of the 
world. 

“Of all the notable achievements that make the impressive record of 
the Department of State, the advances made through the efforts of 
Secretary Hull in the building of good will and understanding and 
friendship will always be among the greatest contributions to world 
progress. 

“Through the better understanding between the twenty-one republics 
of our hemisphere, a solid foundation for peace in our part of the world 
has been established. I feel that political peace, based on sound economic 
relations between the countries of the western hemisphere, in time will 
have an important influence toward bringing about the same conditions 
in other parts of the world. Secretary Hull’s Latin-American policies 
stand for cooperation with the other countries of the world, carefully 
avoiding any tendency toward isolation of the western hemisphere. 

“Not only has he built for the people of this generation, but the 
generations to come will owe him a debt of gratitude for the persever- 
ance, courage, and sincerity he has brought to all of our Pan-American 
relations. 
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“As a representative of his government, and as a citizen of our 
hemisphere, he is an outstanding champion, not only of fair political 
and trade relations between nations, but of fair and humane political 
policies within nations. He stands for justice and fair consideration 
for people everywhere, regardless of race, creed or color. It is his 
sincerity, courage, vision and judgment that we follow, and it is his 
integrity and honor we trust. 

“It is my great privilege today to convey to our Secretary of State 
something of the esteem and affection in which he is held by his own 
people and by all other people of our Latin-American republics. 

“In his name, the Inter-American Commercial Arbitration Commission 
has created a medal which symbolizes the feeling and appreciation we 
have for him. 

“It seems especially fitting that this Commission, created at the 
Seventh International Conference of American States in 1933, and 
upon which all twenty-one republics are represented, should be the 
medium through which we bring him today this token of our recog- 
nition of the distinguished service he has rendered in the cause of 
Inter-American Peace, and our deep appreciation of the benefits he 
has brought to humanity throughout the world. 

“In presenting you with this medal, sir, we express our confidence 
in your leadership. We pledge our continued support in the tremendous 
work you are doing to strengthen the ties of friendship and good will 
which bind together these twenty-one republics. 

“Your efforts have created in the western hemisphere a community 
of good neighbors whose individual interest is to aid in promoting 
the well-being, security and peace of all our people, and in doing this 
you have created for yourself a permanent place in our hearts. 

“We hope this medal will always serve to remind you of our gratitude.” 


Mr. Hull, in accepting the medal, commented on the value of 
commercial arbitration as follows: 

“I am accepting this medal not as an individual but as a representa- 
tive of you and all of us who have been strong influences in fostering 
commercial arbitration. Today most of the serious international diffi- 
culties are rooted in economics. Never before have economic problems 


been so serious, and you have done everything to keep alive the funda- 
mentals of international amity.” 


Arbitration Committee of the Chamber of Commerce of the 
United States in the Argentine Republic. The members of the 
Arbitration Committee of the Chamber of Commerce of the 
United States in the Argentine Republic for 1939/40 are: M. L. 
Shoemaker, Chairman, and Messrs. J. R. Allmand, R. W. Doell- 
ing, F. H. Hauser, E. E. Pardee, F. C. Schultz and R. B. Smith. 

The Committee functions in accordance with an established 
method of procedure, not only in arbitrations, but also in cases 
requiring adjustment by surveys and reports. 
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Arbitral Award by Chamber of Commerce of Lima. A recent 
bulletin of the Chamber of Commerce of Lima, Peru, reports 
on an arbitral award rendered by a Tribunal appointed under 
the arbitration rules of the Chamber, in an interesting question. 

Certain properties referred to as San Benito and Casa Pintada 
had been leased by a group of persons in August, 1935, from the 
Agricultural Society of San Benito. The lease provided that the 
lessees would be responsible for the maintenance of such drain- 
age work and flood protection as might be necessary annually, 
but with the understanding that the expenses of flood protection 
would not exceed an amount determined in advance in the lease. 

In November, 1937, the Government ordered certain public 
works performed on these properties on behalf of flood control 
and decreed that 50 per cent of the cost of such works should 
be paid by the owners. The matter submitted to arbitration was 
the question whether the owners or the lessees were obligated 
to pay such amount, the case being brought more specifically 
by one of the owners, holding 51.45 per cent interest in the 
properties. 

An agreement to arbitrate was entered into on November 23, 
1938; an arbitration tribunal was established in accordance with 
the rules of the Chamber and held its first meeting on December 
15. The award, signed on March 7, 1939, holds that the obliga- 
tion of the lessees was limited, under the contract, so such annual 
flood control work as might be necessary, but did not extend to 
permanent works ordered by the Government, and which were 
in the interest of the properties as a protection against future 
damage. It was held, therefore, that the owners and not the 
lessees must pay the amount due to the Government. 


Rules of the Sociedad Rural Argentina. Through the courtesy of 
Dr. Cosme Massini Ezcurra, member of the National Committee 
of the Inter-American Commercial Arbitration Commission for 
Argentina and former President of the Sociedad Rural, the 
JOURNAL has received a copy of the arbitration rules of that 
organization. The facilities of the organization are open to mem- 
bers and non-members alike. Under these rules, a standing panel 
of arbitrators is elected annually by the Executive Committee of 
the Society, and from that panel arbitrators are drawn when 
disputes arise. 
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The parties file their request for arbitration in writing with 
the Executive Committee, which then selects, by lot, six members 
of the standing panel, three as acting members of the tribunal 
and three as substitutes. Either party may challenge one of the 
acting members of the tribunal without giving his reasons, and 
a substitute is then asked to act in place of the arbitrator so 
challenged. 

Challenges based upon reasons may be taken to the Executive 
Committee within three days after notice of the appointment of 
the Tribunal has been received by a party. 

Hearings are held within three days after appointment of the 
Tribunal and awards are by majority vote. There is no appeal 
from the awards, the parties waiving their right to such appeal 
in the written agreement to arbitrate. They have, however, under 
the Rules, the right to file with the arbitrators, within ten days 
after receipt of the notice of the award, a plea to vacate such 
award, based on the ground that the arbitrators failed to decide 
on a matter submitted to them, or that they awarded on a matter 
which was not submitted. Decision of the arbitrators on such a 
plea is final. 

Penalties for non-compliance with the award may be inflicted 
by the Executive Committee, by a vote of two thirds majority. 
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SOME LEGAL ASPECTS OF INDUSTRIAL ARBITRATION IN 
THE COMMONWEALTH OF AUSTRALIA 


BY 
HERBERT V. Evatt * 


IN 1899, an act was passed in New South Wales empowering the 
government, in cases of trade disputes where attempts at 
amicable settlement had failed, to direct an investigation “into the 
causes and circumstances of the dispute.” 

As this act only authorized “investigations”, it was almost a 
dead letter, neither the trade unions nor the employers being 
anxious to bear the heavy costs of long investigations without any 
guarantee that effect would be given to the tribunal’s opinion. 
The Labor party renewed its pressure upon the South Wales gov- 
ernment for compulsory arbitration and in 1901 the first Indus- 
trial Arbitration Act was passed, which not only provided for 
compulsory investigation before a permanent tribunal, but also 
for the enforcement of its awards and orders. 

In 1901, the Commonwealth of Australia, as a true federation, 
was formed, modelled in great part upon the Constitution of the 
United States. With regard to the control of labor relations and 


* The author of this article is a Justice of the High Court of Australia. 
His article was first published in 6 UN. oF CHICAGO LAW REVIEW, p. 529, 
June 1939, under the title “Control of Labor Relations in the Commonwealth 
of Australia.” Extensive excerpts from that part of his article which dis- 
cusses the peculiar legal problems that have arisen concerning the en- 
forcement of industrial arbitration in Australia are reprinted here with the 
permission of the editors. 
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the division of legislative power between the Commonwealth and 
the six States comprising the Federation, Section 51 of the Aus- 
tralian Constitution provides as follows: 


“The Parliament shall, subject to this Constitution, have power to 
make laws for the peace, order and good government of the Com- 
monwealth with respect to: 

(I) Trade and commerce with other countries, and among 
the States..... 
(XXXV) Conciliation and arbitration for the prevention and 
settlement of industrial disputes extending beyond 
the limits of any one State.” 


Apart from this provision, the legislative powers of the States 
were left unaffected. Thus in relation to labor matters the States 
continued to have power to control within their own borders 
questions of hours, wages, conditions of labor, the status of trade 
unions and like matters. 

In 1904, the Labor party, as the result of its policy of “con- 
cessions in return for support”, succeeded in having the legisla- 
ture pass the Commonwealth Conciliation and Arbitration Act 
in exercise of the Commonwealth legislative power specified in 
the above quoted Section 51 of the Constitution. The Common- 
wealth Act provided that a court of conciliation and arbitration 
should be established. The tribunal was to consist of a presi- 
dent appointed for seven years from among the justices of the 
High Court; the President could, from time to time, appoint a 
Deputy President from among the High Court justices or the 
Supreme Court judges of any State. 

In the first act of 1904 the court was empowered to settle in- 
dustrial disputes extending beyond the limits of any one State 
(except in relation to agricultural, viticultural, horticultural, and 
dairying pursuits). By subsequent acts the jurisdiction extended 
to all such interstate disputes without any exceptions. Awards 
were made enforceable at the instance of any registered organiza- 
tion or its members. The essentially administrative character of 
the tribunal was evidenced by Section 25 of the 1904 act which 
provided: 


“In the hearing and determination of every industrial dispute the 
Court shall act according to equity, good conscience, and the substan- 
tial merits of the case, without regard to technicalities or legal forms, 
and shall not be bound by any rules of evidence, but may inform its 
mind on any matter in such manner as it thinks just.” 





the 
int 
to 

suc 
int 
the 
the 
tor 
rul 














Arbitration Law 367 





Despite many amendments in the Commonwealth statute, its 
main line of development is unbroken. By subsequent legislation, 
the president of the Court was enabled to summon all persons 
interested in the dispute to a “compulsory conference” in order 
to exhaust the method of conciliation. Failing agreement at 
such a conference or after an organization had itself brought 
into court, the president heard evidence. In the early days of 
the court, when first awards were being made in an industry, 
these public hearings occupied considerable time. The arbitra- 
tors’ decisions were always embodied in an award which, as a 
rule, contained four separate parts: 

(a) Hours 

(b) Basic wage 

(c) Marginal allowance 

(d) Industrial conditions. These conditions dealt with the gen- 
eral regulation of the relations between employer and employee 
so far as relevant to the industrial dispute before the court. The 
award could, and did, cover such matters as preference to union- 
ists, privileges of employees, requirement of notice of termina- 
tion of employment, methods of classification of employees, 
setting up of boards of reference to deal with minor matters in 
the working out of the awards. 

Although an award, when first made or subsequently consoli- 
dated, usually included the four main matters which I have 
described, the court had power to vary the award. But it could 
not, by variation, insert any provision which was “outside the 
ambit” of, 7. e., irrelevant to, the settlement of the industrial 
dispute of which the court had cognizance. In other words the 
court had no general authority to order what was just or fair 
unless there had been a demand which warranted such order. 

This brings me to the great difficulties encountered by the Com- 
monwealth arbitration court (immediately after its presidency 
had been taken over by Mr. Justice Higgins) in resisting the 
many legal and constitutional attacks which the employers con- 
ducted in the High Court. In the United States, similar legal at- 
tacks have been made, but there they were almost invited by the 
terms of the National Labor Relations Act itself which confers 
upon certain courts exercising the judicial power of the United 
States a fairly wide supervisory jurisdiction over the administra- 
tive tribunal. In Australia every effort was made by the legisla- 
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ture to confer complete autonomy upon the administrative 
tribunal. 

A present day student is almost bound to conclude that the 
difficulties once raised as to the construction of the Commonwealth 
legislative power over industrial arbitration were greatly exag- 
gerated and over-elaborated. But some consideration of the points 
of law is, I think, of value. 

By Section 51 (xxxv) Parliament could make laws with re- 
spect to “conciliation and arbitration for the prevention and 
settlement of industrial disputes extending beyond the limits of 
any one State.” It was clear enough that Parliament itself had 
no power to decree what wages and conditions of workers should 
be, but was compelled to allow such matters to be dealt with only 
by way of conciliation or arbitration. This restriction Parliament 
recognized, for it never attempted to do much more than set 
up an administrative tribunal to arbitrate in default of con- 
ciliation. 

But the word “arbitrate” was subjected to acute and subtle 
analysis. To “arbitrate” (it was said) was impossible unless 
there were parties to the “industrial dispute” and all such parties 
were before the arbitration tribunal. Therefore it was held that 
the court could not be empowered by Parliament to make its 
awards binding except upon the parties before it. The trade 
union was thus compelled to prove that it was in dispute as to 
terms and conditions of labor with every employer in Australia 
whom it wished to be bound by the court’s award. If, for in- 
stance, it made its demands upon ninety-seven employers only 
when there were 100 employers in the industry, and if each of 
the ninety-seven employers rejected the union’s demands, it was 
held that the arbitrator could not, incidentally to his award, re- 
quire the remaining three employers to observe the terms of the 
award. In industries which included thousands of employees, the 
difficulty this created was very great. 

An alternative view was that an “industrial dispute” bears little 
or no resemblance to an ordinary civil dispute and that Parlia- 
ment’s constitutional power extended to authorizing the arbitra- 
tor to safeguard his award against minor evasions and discrimina- 
tions by making its terms a “common rule” of the relevant in- 
dustry. But this view was summarily rejected. In practice this 
led to enormous expense and delay for the unions were com- 
pelled to seek out every runaway employer in the country in 
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order to serve him with its “log” or code of demands and to get 
from him a refusal to accede to such demands.’ 

Then came the cases determining what was the true criterion 
of “industrial” in the phrase “industrial dispute.” It was held 
that “industrial dispute” means something more than a dispute 
between employer and employee—there must be something affect- 
ing the conduct of an “industry”. Thus, disputes extending be- 
yond the limits of one State between teachers and their employers 
are deemed outside the jurisdiction of the court, whereas in the 
case of employment in the services of insurance and banking a 
sufficient “industrial” character is deemed to adhere to the in- 
surance and banking clerks. 

Further the dispute must be a “genuine” dispute. In many 
cases the jurisdiction of the arbitration court was denied by the 
High Court upon the ground that, in the circumstances of the 
particular case, all that the trade union had done was to invoke 
the federal court’s jurisdiction without creating a dispute. But 
the High Court always refrained from asserting that in order 
to create a bona fide or genuine dispute there must be strike, lock- 
out, or industrial disturbance. Indeed one of the supposed objects 
of the federal act was to prevent strikes and lockouts. The court 
marked time near or about its declaration that there must be 
something more than a mere demand for better conditions fol- 
lowed by refusal on the part of the employers in order to create a 
dispute. How much more, no one quite knew. In more recent 
times, the principle acted upon is that, so long as the demands 
are authenticated as the deliberate expression of the will of the 
union, refusal of the demand is sufficient to attract the juris- 
diction of the court.? 

A problem arose over the concept of an industrial dispute 
“extending beyond the limits of any one State.” Was the concept 
merely geographical? For a considerable time it was believed 
that where there was no nexus between similar industrial opera- 
tions conducted by employers in two States there could be no 
single dispute covering the two States. Thus, in the trade of build- 
ing, there was no competition between the trade operations in 
Sydney and Melbourne which are distant more than five hundred 
miles from each other. In the end the High Court held that the 


1 Whybrow’s Case, 11 C. L. R. 1 (1910). 
2 Australian Tramway and Motor Omnibus Employees’ Ass’n v. Comm’r of 
Road Transport and Tramways, 58 C. L. R. 486 (N. S. W. 1988). 
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constitutional definition was satisfied if, in two or more States, the 
unionists were making common cause to improve their condi- 
tions, even though the employers in one State were not concerned 
or affected by the wages paid in the other States and there was 
no interstate competition.* 

Later, the court seemed almost to accept the principle that 
where there was a very close nexus between the wage stand- 
ards in two States there were special obstacles in creating an in- 
terstate dispute. In one State a trade union was resisting a lock- 
out which was designed to lower wages and which if successful 
would have immediately reduced the wage standard for the mem- 
bers of the same union throughout Australia. But it was held 
that the dispute had not extended and could not be extended 
beyond the State where the lockout was in progress although that 
State was in effect the selected battleground of the Australian 
employees and employers.‘ 

A question of vital importance arose in connection with the 
industrial activities of some of the State governments in indus- 
tries which in other countries and in Australia itself are also 
controlled by private capitalists. Where in such industries dis- 
putes arose between the States or their instrumentalities and 
the workers, could the federal arbitration court make an award 
binding the State in relation to its industrial operations, e. g., 
State railways, tramways, engineering shops, timber cutting? 
At first the High Court said no,° basing itself upon McCulloch v. 
Maryland * and Collector v. Day.’ Ten or fifteen years later, a 
contrary view was taken in the Engineers’ case.* There has been 
much comment on the Engineers’ case,’ but in essence the point 
was extremely simple. Undoubtedly the State governments con- 
cerned were parties to an industrial dispute extending beyond 
the limits of one State. There was nothing in the constitution 
or the Commonwealth act which precluded the Commonwealth 
arbitrator from settling every dispute of such character. If the 
States could not have been bound along with the other employer 


3 Builders’ Labourers’ Case, 18 C. L. R. 224 (1914). 
4 Caledonian Collieries, Ltd. v. The Australasian Coal and Shale Em- 
ployees’ Federation and Others (No. 1), 42 C. L. R. 527 (1930). 
5 Railway Servants’ Case, 4 C. L. R. 488 (1906). 
64 Wheat. (U. S.) 316 (1819). 
711 Wall. (U. S.) 113 (1870). 
828 C. L. R. 129 (1920). 
® Ibid. 
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parties, then there could have been no settlement of the one in- 
dustrial dispute in which all such employers including the States 
were concerned. It was therefore held that just as the Common- 
wealth can subject to customs duties goods imported by the 
State government, its arbitrator can bind State governments 
which are parties to industrial disputes. It is not surprising 
that as to the word “bind” the court used somewhat vague lan- 
guage and it did not discuss what would happen if the States re- 
fused to provide moneys to pay the wages awarded.” 

Another problem of crucial importance was whether, and to 
what extent, the arbitration court could at the instance of a 
trade union disputant prescribe the duties of employers who 
were parties to a dispute to persons (e. g., non-unionists) who 
were not parties to the dispute. For some considerable time the 
view prevailed that, even though employers were paying non- 
unionist employees less than the union standard wage, and al- 
though such practice was ruinous to the unions’ maintenance of 
standards, there could be no dispute between the union and the 
employers as to whether the non-unionists also should be paid in 
accordance with the union standard. The unions did not contend 
that the non-unionists themselves were parties to the industrial 
dispute, but they did contend that the employers who were un- 
doubtedly parties to the dispute with the union could and should 
be made to comply with the unions’ demand. 

Ultimately the unions’ contention prevailed * Students of this 
subject will readily observe that, in principle, there is no differ- 
ence between this type of dispute and the classical dispute caused 
by a demand of preference to unionists. In the latter case the fact 
that those who are not parties to the dispute (the non-unionists) 
may be disadvantaged as the union is advantaged by gaining its 
demand does not prevent the subject matter in question from 
being the subject of dispute between union and employers. In 
the former case, the fact that those who are not parties to the 
dispute (the non-unionists) may incidentally obtain advantage if 
the employer is compelled to pay them in accordance with the 
union standard should have no greater effect. 

Until eight years ago, the Commonwealth act contained pro- 
visions penalizing all persons concerned in strikes and lockouts 


10 Australian Rys. Union v. The Victorian Rys. Comm'rs, 44 C. L. R. 
319 (1980). 
11 The Metal Trades Case, 54 C. L. R. 387 (1935). 
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in relation to industrial disputes extending beyond the limits of 
one State and in relation to the terms of the court’s award. These 
penal provisions were frequently enforced, and the High Court 
gave a very broad construction to the constitutional power so 
far as penalty provisions were concerned.” 

Few, if any, cases of lockouts come within the notice of the 
courts. For this and other reasons, the penal provisions became 
decidedly unpopular, and, in 1931, most of them were, without 
any serious dissent, swept out of the statute by a Labor govern- 
ment. The main sanction against open defiance of the Court’s 
orders by an organization of employers or employees in cancella- 
tion of registration, which means effective deprivation of the 
advantages of the act during the period of cancellation. 

Questions frequently arose as to the legal position created 
where a federal award prescribing hours, wages, and conditions 
differed from those laid down either by the law of a State or by 
an award of a State industrial tribunal. One view which for a 
time threatened to prevail was that “arbitration” connoted settle- 
ment having regard to the existing law, and as the existing law 
was that of the State, no federal award could prevail over an 
inconsistent State law. But the opinion which has been accepted 
is that, as the award of the federal arbitrator is given by the act 
the force and efficacy of a Commonwealth statute, and as Section 
109 of the constitution gives Commonwealth statutes superiority 
over State laws in cases of inconsistency, the superior law resolv- 
ing any conflict as to hours, wages, etc., is to be discovered in the 
terms of the federal award. This result can be and was stated 
rhetorically by declaring that a decision of the federal arbitrator 
over whom the federal Parliament has no control can override 
the established social policy of a State, e. g., as to standard hours 
for work. In one great case, the State of New South Wales had 
itself prescribed a standard of forty-four hours at a time when 
the federal standard was forty-eight. It was argued that as the 
federal award prescribed a maximum of forty-eight hours, it was 
quite consistent with such command that the State law should 
prescribe a working week of forty-four hours. But this argu- 
ment was rejected in Cowburn’s case. 


12 Stemp’s Case, 23 C. L. R. 226 (1917); Walsh v. Sainsbury, 36 C. L. R. 
464 (1925). 
18387C.L ” 466 (1926). 
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In practice it is extremely difficult for the workers to obtain a 
shorter working week from the federal arbitrator. Some gov- 
ernments declare that the question of what is a fair working week 
should always be left to industrial tribunals and never deter- 
mined by Parliament. On the other hand, many industrial judges 
are very chary of acting without some expression of opinion from 
the legislature. Cowburn’s case,** already referred to, prevents 
the States from directly prescribing a shorter working week 
which can bind employers of that State in relation to workers 
governed by federal awards—comprising more than fifty per 
cent of the organized workers of the Commonwealth. The State 
governments can pass legislation which provides for a shorter 
working week for workers within their borders who are not 
governed by federal awards.** But a State which thus enacts 
a shorter working week may expose itself to increased com- 
petition from a “low wage” State. 

So far as the States are concerned, the systems vary consid- 
erably, but the New South Wales tribunal, though now called an 
industrial “commission” instead of an industrial “court” and 
although its jurisdiction extends to industrial matters without 
the necessity of establishing an actual dispute, still functions in 
very much the same way as the original tribunal of 1901. For 
all practical purposes, the trade union, registered as an industrial 
union, remains the unit recognized by the court as the sole agent 
or representative of the workers for the purposes of conciliation 
or arbitration. The State system works smoothly enough. For 
one thing, the company union, or “scab union” as it has been 


1437 C. L. R. 466 (1926). 

15 Inasmuch as a federal award can only be made in relation to a dispute 
extending beyond the limits of any one state, the wage conditions in indus- 
tries which are confined to one state are not as a general rule competent to 
be brought within federal jurisdiction. There are also many industries on a 
purely state basis. Further, the federal court, although having jurisdiction 
over industrial disputes, sometimes refrains from settling such disputes pre- 
ferring to leave the matter to the state tribunals. Again, in some of the 
“higher wage” states, such as Queensland and New South Wales, the state 
branches of federal unions are successful in inducing the federal union to 
make demands upon employers in the rest of Australia only, leaving condi- 
tions in the remaining two states to be dealt with by the state laws and state 
industrial tribunals. From all these sources there arises an extensive juris- 
diction still exercised by some of the state tribunals—particularly in New 
South Wales and Queensland. 
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called, is non-existent. If the court finds that a union is in any 
way controlled by employers it will not accord it recognition as an 
industrial union. Nor is there any real difficulty in the rivalry 
of bona fide trade unions. Here there is very little overlapping. 
But there may be an industrial union which covers all trades, 
occupations and crafts within an industry, while the craft unions, 
or some of them, still survive. In such a case an employee is not 
bound to choose between the unions. He may belong to both. 
When the industrial matter comes before the court, both indus- 
trial and craft unions (as well as the employers) may, in an ap- 
propriate case, be heard. In the Victorian system, on the other 
hand, the old principles have survived. Unionism plays little 
part in the operation of the wages boards with the result that 
there is an increasing tendency for trade unions to seek relief in 
the federal jurisdiction. 

While lecturing in the United States in 1938, I was frequently 
asked how it was possible for a court to fix reasonable wages 
and conditions of labor. The assumption was that because it had 
not been done in the United States, it could not be done at all. 
One general answer is to refer such questioners to the many 
Australian volumes of printed reports containing the awards of 
federal and State arbitrators during the past thirty-five years, 
almost every award being accompanied by a statement of the 
reasons why the wage has been prescribed. 

The volumes of reports to which I have referred will show 
clearly that just as it is possible to fix reasonable prices for rail- 
way fares and freights or unliquidated damages in courts of law, 
so is it possible to fix reasonable wages. In neither case is there 
any a@ priori impossibility. In each case the tribunal should have 
sound imagination as well as a thorough knowledge of the condi- 
tions existing throughout the trades and industries of the country. 
Agitur eundo if the court makes a mistake, it is always competent 
for it to make a suitable adjustment. Nor is there any particular 
difficulty in enforcing the awards of the court. By this I do not 
mean that strikes and lockouts are unknown. They will never be 
unknown in democratic countries where true freedom of associa- 
tion exists and where a tribunal has failed, or seems to have 
failed to redress a burning grievance. But the ordinary case of 
enforcement arises where an employer has failed to pay the pre- 
scribed wages or to observe some expressed industrial condi- 
tion, e. g., preference to unionists. In such cases the employer 
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is proceeded against, either before the industrial tribunals or 
before the ordinary courts of the land, and orders for payment or 
penalties may be made. 

From a constitutional point of view federal control of labor 
relations in Australia presents a very interesting contrast to the 
position in the United States where the federal jurisdiction over 
labor relations has been based upon the power to regulate inter- 
state commerce. As will have been noted, a similar law-making 
power over commerce is vested in the Commonwealth Parliament, 
but no attempt has yet been made to exercise the power along 
the lines indicated by the National Labor Relations Act or the 
more recent Fair Standards Act. By not exercising the trade and 
commerce power in Section 51 (1) and by exercising the indus- 
trial arbitration power in Section 51 (xxxv), the federal gov- 
ernment of Australia has avoided direct responsibility for any 
unpopular federal award by saying that the matter is exclusively 
one for the constitutional arbitrator, not for Parliament itself. 

In the United States the fundamental principle of the National 
Labor Relations Act is the right of association and of collective 
bargaining declared by Section 7. While this right is not in 
terms declared by any Australian statute, it undoubtedly exists 
and is more easily enforced because, for all practical purposes, 
only the bona fide trade union is empowered to act on behalf of 
the workers by invoking the jurisdiction of the federal arbitra- 
tor. In Australia, it is useless for an employer to refuse to bar- 
gain with or recognize the trade union, for the latter may by 
appropriate action seek and obtain the award of an independent 
tribunal. If an employer discriminates against a trade union, 
the tribunal may order the employer to give preference of em- 
ployment to the members of the union. So with unfair labor 
practices. While Australian statutes do not define “unfair labor 
practice” in terms corresonding to Section 8 of the National 
Labor Relations Act, the industrial tribunals will readily suppress 
or even punish similar conduct. 

Further the federal tribunal in Australia is now freed from 
any control by the courts as to the manner in which it exercises 
its jurisdiction. There is never any review of the facts and the 
law is reviewable only occasionally and in collateral proceedings. 
Thus Australia now accepts the principle that in essence the regu- 
lation of labor relations by industrial arbitration tribunals per- 
tains to the administrative function, and in its very nature 
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is incapable of review by courts of law whose competence to 
deal with such delicate matters of administration is seldom 
éven asserted. 

There are two very interesting parallels between what is hap- 
pening in the United States today and what used to happen in the 
industrial courts of Australia thirty years ago. The first is this. 
No doubt as a result of the statutory method of enforcement of 
the decisions of the National Labor Relations Board, almost any 
decisions of that body, even as to the facts, will be re-examined 
in the federal courts. In industrial matters the delay that is thus 
caused is disastrous, because the great value of State interven- 
tion in labor disputes is the speed and finality of such interven- 
tion. Subjecting such administrative decisions to the uncertainty 
and delay ef ordinary litigation imposes an unfair burden upon 
employers and employees alike. Similar delays were caused 
during the earlier years of the Australian federal tribunal when 
the employers always resorted to the High Court as the con- 
trolling judicial authority. 

Another point of resemblance is, I think, of even greater im- 
portance. For some years after the Australian arbitration tri- 
bunals were created, unsatisfactory conditions of employment in 
some industries were exposed as a result of public investigations 
based upon sworn evidence and followed by convincing, not to 
say devastating, findings of unfair practices. Similarly the Na- 
tional Labor Relations Board, during the few years of its ex- 
istence, has by painstaking investigation proved the existence of 
unfair practices in a number of American industries. In Aus- 
tralia exposure and publicity helped to stamp out the abuses by 
informing and helping to create a powerful public opinion. The 
National Labor Relations Board’s reports should have a similar 
effect in the United States for the evidence and findings contained 
in some of their reports should, and will, I doubt not, make all 
Americans blush with shame and indignation. For sheer brutality 
some of the practices described in one or two cases are without 
parallel, certainly in Australia, and probably in any English 
speaking country.’** Indeed the exposures contained in the judg- 
ment of the Board in the Republic Steel Corporation case raise 
questions of civil right which are far more fundamental than the 
mere improvement of labor conditions. Even though the legal 
profession in the United States does not share the opinion of dis- 


16 See, e. g., Matter of Republic Steel Corp., 9 N. L. R. B. No. 33 (1938). 
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tinguished lawyers in Australia that anarchy in labor relations 
should give place to law and arder, still it should at least assist 
in the actual defense of those human rights and civil liberties 
the protection of which is said to be effectively guaranteed by the 
United States Constitution. For those who might desire the 
point to be elaborated, I merely refer to the moving utterance of 
Mr. Grenville Clark ** in his recent address on “Conservatism and 
Civil Liberty.” 

I venture one prophecy only. When the people of the United 
States are as far removed in point of time as we in Australia are 
today removed from the passing of the early industrial arbitra- 
tion legislation, most of them will look back upon the pioneer work 
of the National Labor Relations Board as Australians now recall 
the decisions of Mr. Justice Higgins, clarwm et venerabile nomen. 





REVIEW OF COURT DECISIONS 


BY 
WALTER J. DERENBERG 


NEW YORK COURT OF APPEALS 


Requirements of Notice of Intention to Arbitrate. Motion to confirm an 
award. Petitioner and respondent entered into a written contract for the 
sale of gabardine. The invoice contained an arbitration clause in fine print. 
Under that clause was a line on which the words “accepted for buyer” were 
typewritten. This invoice was never signed by respondent. Upon the 
buyer’s refusal to accept the goods, petitioner served a notice of intention 
to arbitrate and upon default by respondent, who claimed that no valid 
contract existed, obtained an award. In opposition to the motion to confirm 
the award, it was alleged by respondent that no sale was ever made and 
that, therefore, no contract of arbitration had existed at any time. Special 
Term granted an order directing a trial of the issue whether or not there 
was an existing contract, but this order was reversed. by the Appellate 
Division, which confirmed the award of the arbitrators.2 Held, order of 
Appellate Division reversed and order of Special Term affirmed. 

The decision of the Appellate Division was based on the ground that, 
after service of a notice of intention to arbitrate, the issue as to the 
existence of a valid contract had to be raised within ten days by a motion 
for a stay and could no longer be raised upon motion to confirm the award. 
That decision, however, was rendered before this court handed down its 





17 Address at the annual meeting of the Nassau County Bar Ass’n 
(Mineola, N. Y., June 11, 1938). 
1 Reported in 2 ARBITRATION JOURNAL, pp 201-202. 
2255 App. Div. 973, 8 N. Y. S. (2d) 1017. 
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decision in the case of Schafran & Finkel, Inc. v. M. Lowenstein & Sons, 
Inc.,3 invalidating any notice which would not clearly and inexplicably ap- 
prise the other party of the effect of such notice under Subdivision 2 of 
Section 1458. Since the notice in this case was no better than that of the 
Schafran case, the ten-day limitation does not apply and it is, therefore, 
proper for the appellant to raise the issue of the existence of the contract 
upon the motion to confirm the award; nor is respondent’s right to a trial of 
the issue of the existence of the contract waived by his appearance, through 
counsel, in the arbitration, as he took no part whatever in the arbitration, 
but insisted upon the contention that there was no valid agreement. Hess- 
lein & Co. Ine. v. Greenfield, et al., 281 N. Y. 26, 22 N. E. (2d) 149, (1939). 
Also reported in N. Y. L. J., September 19, 1939. 


NEW YORK SUPREME COURT—APPELLATE DIVISION 


Immunity of Arbitrator from Testifying as to the Method by which He 
Arrived at Decision. Motion to appoint a referee to take depositions of 
arbitrators. Respondent alleges that in connection with its motion to va- 
cate an award, two of the arbitrators and the Director of the Arbitration 
Bureau of the National Federation of Textiles, Inc., under whose auspices 
the arbitration was conducted, had refused to furnish their several affidavits 
setting forth the facts and method by which the majority of the arbitrators 
arrived at their award. It further alleges that the award should be va- 
cated in view of the evident bias and impartiality on the part of one of the 
arbitrators. The lower court directed that the two arbitrators who decided 
in favor of appellant and the Director of the Arbitrator Bureau appear 
before a designated referee and make depositions upon certain enumerated 
items, including the method by which the award was arrived at, the 
alleged disregard by the arbitrators of the terms of the original contract 
and the partiality and misbehaviour of the two arbitrators. The lower court 
also stayed the proceedings to confirm or vacate the award until ten days 
after the taking of these depositions. Held, modified and affirmed. 

The two arbitrators and the Director of the Bureau were justified in 
refusing to make a disclosure of facts relating to the deliberations had in 
connection with the making of the award. 


“There is no authority which sanctions an inquisition of arbitrators 
for the purpose of determining the processes by which they arrived 





8280 N. Y. 164, 19 N. E. (2d) 1005. 

4NotTe: This decision was rendered before the recent amendment to Sec- 
tion 1458, which was reported in 3 ARBITRATION JOURNAL, p. 279, went into 
effect on September 1, 1939. The amended Section now reads: 


“Such notice must state in substance that unless within ten days 
after its service, the party served therewith shall serve a notice of 
motion to stay the arbitration, he shall thereafter be barred from 
putting in issue the making of the contract or submission or the failure 
to comply therewith.” 
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at an award. An arbitrator who is a quasi-judicial officer should not 
be called upon to give reasons for his decision.” 


However, the facts purporting to show partiality warrant the appoint- 
ment of a referee. Final disposition of the motion to confirm or vacate will 
be held in abeyance until such report has been made. 

The order is accordingly modified so as to designate a referee and to 
take proof and report upon the question of the relationship existing between 
one of the arbitrators and the appellant and as to the knowledge of the 
respondent with respect to such relationship. Shirley Silk Co., Inc. v. Ameri- 
can Silk Mills, Inc., 13 N. Y. Supp. (2d) 309, App. Div., Sup. Ct., 1st Dept., 
June 29, 1989. Also reported in N. Y. Law Journal, Sept. 25, 1939. 


NEW YORK SUPREME COURT—SPECIAL TERM 


Industrial Arbitration—Breach of Collective Bargaining Agreement by 
Union. Application for an injunction restraining picketing until arbitra- 
tion has been had. Respondent union refused to arbitrate the question 
whether the employer had a right to dismiss employees upon discontinuance 
of a department of his business unless the employer first reinstated the 
discharged employees. The collective bargaining agreement provided for 
arbitration. The union, however, upon refusing to arbitrate before rein- 
statement proceeded to picket the employer’s business. Held, injunction re- 
straining the union from picketing granted. 

The union cannot justify its refusal to arbitrate on the ground that the 
employer had breached the contract by dismissal of the men, since the 
dispute calling for arbitration under the contract occurred when the men 
were dismissed. The arbitration clause did not require the employer to 
postpone discontinuance of the department until after determination by the 
arbitrator. 


“Disputes arise because one side does something which the other 
challenges; it is not generally an academic matter. The very purpose 
of arbitration clauses is to determine peaceably whether what was done 
was right or wrong within the terms of the contract. To say that the 
occurrence which gave rise to the dispute was ipso facto a breach of 
the contract would make an idle gesture of the arbitration of that 
dispute. It would prejudge the very issue to be arbitrated.” 


A court of equity has the power to enjoin a breach of collective bargaining 
agreement whether such breach occurs on the employer’s part or on the 
part of the union. 


“To hold otherwise would be to destroy the beneficial purposes of such 
contracts which are intended and are entered into with a view of avoid- 
ing strife in labor relations. Of particular importance in contracts of 
this character are the arbitration clauses usually contained therein. 
Machinery is thereby set up for amicably adjusting disputes which 
arise between the parties during the life of the contract. Compliance 
with such arbitration clauses is as vital, if not more so, than com- 
pliance with the rest of the contract. It is the court’s duty to condemn 
violations thereof, be it on the part of the employer or the union.” 
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The injunction may issue, notwithstanding the State Anti-injunction Act, 
restraining all picketing until the dispute has been arbitrated, or, if it is 
not arbitrated, until the injunction suit has been tried on the merits. Uneeda 
Credit Clothing Stores, Inc., etc. v. Briskin, etc., Sup. Ct., Spec. Term, Pt. I, 
reported in 5 LaBoR RELATIONS REPORTER, p. 21, September 4, 1939, 
Kadien, J. 


Industrial Arbitration—Scope of Agreement. Motion to confirm award of 
an impartial chairman and for an order directing the reinstatement of an 
employee. After the employee was discharged, a hearing was had before the 
impartial chairman of the industry, who issued a decision directing the re- 
instatement of the employee “on probation” with loss of pay for four weeks. 
The respondent claims that this decision of the impartial chairman shows 
that the employee was discharged for cause and that the chairman would 
not have ordered the reinstatement on probation if cause had not existed. 
Held, motion granted. 

The employer is attempting to attach to the decision of the impartial 
chairman a significance which was not intended. “While it is true that 
Gingold was ordered to be reinstated on probation, the fact remains that 
the impartial chairman ordered a reinstatement. Paragraph eight of the 
agreement provides that ‘the decision of the impartial chairman shall be 
binding and final upon all parties with regard to any matter submitted to 
him.’” Matter of Simon, etc. (Stag Laundry Inc.), Sup. Ct., Spec. Term, 
Pt. I, N. Y. L. J., August 30, 1939, p. 493, Noonan, J. 


Industrial Arbitration—Construction of Contract. Motion to compel arbi- 
tration. A labor contract contained an arbitration clause providing for 
arbitration of “any dispute or grievance”. A dispute arose as to whether the 
contract, properly construed, permitted or forbade the employer to work em- 
ployees in split shifts and not consecutive hours, and to increase the salary 
of some employees and reduce that of others. Held, motion granted. 

There is no merit in the employer’s contention that this is not an arbi- 
trable dispute on the theory that “the sole question involved is one of inter- 
pretation of the contract.” It is clear that the submission clause is broad 
enough to include such disputes as arose in the present case. In re Raskin, 
etc., Sup. Ct., Spec. Term, Pt. I, 4 LABOR RELATIONS REPORTER, No. 26, p. 22, 
August 28, 1939, Hammer, J. 


Industrial Arbitration—What Constitutes a “Substantial Issue of Fact” 
under Section 1450 C. P. A. Motion to compel arbitration. The petitioner 
asks for an order compelling arbitration on the question of discharge of one 
of respondent’s employees. Respondent alleges that it had never dis- 
charged such employee, but that the employee, himself, had refused to 
work and that an issue of fact was presented which should be determined 
by the court or a jury under Section 1450, Civil Practice Act. Held, motion 
granted. It is evident that the dispute here involved comes within the scope 
of the arbitration provision which covers all complaints, disputes or 
grievances. 
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“The Court, on this application, is not called upon to pass on the issue 
of whether or not the employee in question was discharged. That is an 
issue which is to be determined, if at all, by arbitrators under the terms 
of the contract. What it is called upon to decide is whether or not 
there has been a failure to comply with the terms of the contract. On 
that there is no substantial issue, for when the respondent declared its 
unwillingness to arbitrate the question of discharge raised by the peti- 
tioner, it failed to comply with a very important term of the contract, 
viz., arbitration.” 


Matter of Hawley, Sup. Ct. Spec. Term, Pt. I, N. Y. L. J., September 16, 
1939, pp. 667-668, Bernstein, J. 


Disqualification of Party’s Counsel as Arbitrator. Motion to declare an 
arbitrator disqualified on the ground that he acted as counsel for the 
respondent. Held, motion granted. 

The Appellate Division pointed out in Matter of Friedman (215 App. 
Div. 180, at p. 186): “Nothing should be permitted to throw suspicion even 
upon the entire impartiality of arbitrators. The finality of an award of 
arbitrators as compared with the reviewable decision of a judge or a 
referee makes this all the more important, and that the tribunal which is 
to pass upon the rights of the parties be not subject to the slightest suspicion 
as to its fairness.” The contention of the respondent that in Robbins Silk 
Mfg. Co. v. Consolidated Piece Dye Works (224 App. Div. 88) an award was 
upheld despite the fact that one of the arbitrators, during the arbitration, 
commenced negotiations with one of the parties for his employment, is with- 
out merit. The majority of the opinion in the case cited discloses that the 
evidence did not justify a finding that the negotiations commenced prior to 
the award. In re N. Y. Life Ins. Co., Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., 
August 4, 1939, p. 287, McGoldrick, J. 


Scope of Arbitration Clause in Partnership Dissolution Agreement. Motion 
to stay an action for partnership accounting and to compel arbitration. 
Plaintiff and defendant dissolved their partnership in February, 1938, 
in an agreement containing an arbitration provision for disputes arising 
under it. Disputes arose in the process of dissolution concerning certain 
money owed by defendant to the partnership and regarding defendant’s right 
to use the trade-mark and trade name of the firm. Thereupon plaintiff 
brought a civil action asking for an accounting and other equitable relief. 
The arbitration clause comprised “any misunderstanding or dispute with 
respect to this agreement and any unliquidated claims. .... ” Held, mo- 
tion denied. While the provision is valid under the New York law, it does not 
constitute an exclusive remedy in the present case in view of paragraph 
17 of the dissolution agreement, which is as follows: 


“An action may be maintained in law or equity for specific per- 
formance, damages or otherwise under this agreement, in which ap- 
propriate injunctive or other relief may be granted.” 

Said the Court with regard to the paragraph just quoted: 


“In order to give effect to each paragraph it is necessary to construe 
the contract as outlining procedure for arbitration in event that both 
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sides choose to arbitrate when the occasion arises but as leaving open 
resort to action at law or in equity in case either party elects. The 
language of paragraph seventeen is too broad to admit of an interpre- 
tation that it was inserted merely to express the right which the parties 
would otherwise have possessed by operation of law to maintain an 
action to enforce an award by the arbitrators. .... It is unlikely that 
the parties incorporated into the agreement the paragraph providing 
for the maintenance of actions merely to protect a right which would 
never be used, and which, if they desired to employ it, they would have 
had by operation of law. .. . . The language chosen is inappropriate 
to confine relief by action to actions upon an award. Even under the 
procedure before the Arbitration Law an action upon the award partook 
of the nature of an action on a’ judgment..... It would have been 
simple to have drawn paragraph seventeen so as to provide that an 
action upon an arbitration award may be maintained, etc. Instead 
the right is given to maintain actions ‘in law or equity for specific per- 
formance, damages, or otherwise under this agreement.’ ” 


Gioia v. Gioia, et al., 12 N. Y. S. (2d) 729, Sup. Ct., Monroe County, 
March 29, 1989.1 


Scope of Arbitration Clause. Motion to confirm an award. It was alleged 
by respondent that the arbitration clause was not broad enough to include 
claims for damages resulting from the breach of the arbitration agreement. 
Held, motion granted. 


“Considering the situation of the parties at the time of the incep- 
tion of the agreement and the matters covered by it, it is reasonable to 
say that that was apparently the construction intended to be placed on it 
at that time by the parties themselves. The damages might result from 
the breach of any one of the terms of the agreement, including . 
breach of the arbitration clause itself. That the moving party breached 
this clause when he instituted his action in the Municipal Court is not 
denied; it is, in fact, a matter of adjudication. The breach of this clause 
and the damage flowing therefrom thereupon became an arbitrable 
matter, and the arbitrators had both the power and the duty to pass 
on it.” 


In re Shapiro & Lowenthal, Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., August 
15, 1939, p. 375, Bernstein, J. 


SUPREME COURT OF ALABAMA 


What Constitutes Arbitration Concerning Title to Land? Action to recover 
royalties and to set aside an award. Under a ten-year lease, the lessor 
granted to the lessee the right to mine all the Big Seam of coal in and 
under an 80-acre tract of land in Walker County. A minimum royalty of 
$4,800 a year was stipulated. The lease contained an arbitration clause 





1 This decision was affirmed by the Appellate Division in Gioia v. Gioia, 
et al., 12 N. Y. Supp. (2d) 733. 
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covering “any disagreement or difference as to matters of fact”. A dispute 
concerning minimum royalties arose, an arbitration was had and a majority 
of arbitrators handed down an award. It is alleged, among other things, 
that the submission agreement was invalid for the reason that it involved 
title to land. The lower court sustained the award. Held, affirmed. 


“Manifestly, the submission of the question of the amount due by way 
of royalties in course of mining operations under a mining lease is not 
an arbitration concerning the title to land requiring a submission in 
such form as may pass title to lands.” 


Allendale Land Co. v. Alabama By-Products Corporation, 188 So. 256, Sup. 
Ct. of Al- cil 1939. 


UNITED STATES DISTRICT COURT 
IN ADMIRALTY 


No Incorporation of Arbitration Clause in Bill of Lading by Reference to 
Charter Party. A libel was brought to recover the balance of freight 
claimed on a cargo of maize. As a defense thereto, the libelee alleged that 
the Federal Court had no jurisdiction because of an arbitration clause 
contained in the charter party. That clause provided: 


“ 


.... Any claim must be made in writing and Claimant’s Arbi- 
trator appointed within three months of final discharge and where this 
provision is not compiled with the claim shall be deemed to be waived 
and absolutely barred.” 


Libelant contends that this action arose under the bill of lading, not under 
the charter party and that the clause of the bill of lading which referred 
to the charter party did not specifically mention the arbitration clause of 
the latter. The bill of lading stated “that all the terms, conditions and ex- 
ceptions of which charter party, including the negligence clause, are in- 
corporated herewith”. Held, libelant’s exception to the special defense of 
arbitration sustained. The general statement in the bill of lading was in- 
sufficient to incorporate the arbitration clause therein. 

The House of Lords decided in Thomas & Co. v. Portsea S. S. Co., (1912) 
L. R. App. Cas. 1, that the arbitration clause of a charter party was not 
made part of the bill of lading where the latter merely incorporated “the 
terms, conditions and exceptions of charter .... including negligence 
clause”. The reasons given by the members of the House of Lords apply 
equally to the present case. As was said by Lord Loreburn: 


“The arbitration clause is not one that governs shipment or carriage 
or delivery or the terms upon which delivery is to be made or taken; 
it only governs the way of settling disputes between the parties to the 
charter party and disputes arising out of the conditions of the charter 
party, not disputes arising out of the bill of lading.” 


Lord Robinson said: 


.... We are here dealing with obligations founded primarily on 
the bill of lading, which is a different contract and is made between 











The Arbitration Journal 





different parties, thought it relates in part to the same subject-matter 
as the charter. The limitation of the clause to the conditions of ‘this 
charter party’ is therefore, to say the least, embarrassing and ambiguous 
when it comes to be written into the bill of lading. It requires, indeed, 
some modification to make it read even intelligibly in its new connection.” 


It follows that the special defense of arbitration in this case fails. “The 
Thrasyvoulos”-P. Wigham-Richardson & Co. Limited, v. Continental Grain 
Co., 28 F. Supp. 484, D. C. S. D. N. Y., June, 1939. 


FOREIGN JURISDICTIONS 


(England) Rectification of Contract Containing Arbitration Submission after 
Rendition of Award. Action to enforce an award. After an arbitration 
award had been obtained by the plaintiff, an architect, against the de- 
fendant, a construction company, for compensation due the former under a 
building contract containing an arbitration clause, the defendant company 
refused to abide by the award on the grounds that the alleged submission 
was based upon a fundamental mistake of fact and that the agreement 
which gave rise to the differences arbitrated was not the real agreement 
between the parties. 

The plaintiff’s position is that, even if this were true, a motion for rectifi- 
cation or reformation cannot be ade at a time when the agreement sought 
to be rectified had already been the subject of an arbitration proceeding 
and had been interpreted by the arbitrators. Held, action to enforce the 
award dismissed and counterclaim for rectification allowed. The Court 
said, inter alia: 


“The position, then, is this. As I pointed out at the beginning of this 
judgment, this is an action upon an award. It is, therefore, an action 
to enforce an agreement, for an action upon an award is an action to 
enforce an agreement implied in the submission, for the submission in- 
volves the implied promise of the parties that they will do that which 
the arbitrator awards. However, it follows from what I have said that 
the agreement which was submitted to the arbitrator for his arbitra- 
tion was not the agreement of the parties. It did not represent the true 
consensus of their minds. Accordingly, the submission was made under 
a fundamental mistake of fact, common to them both. I must assume 
that they both submitted this agreement to the arbitration of the 
arbitrator upon the footing that it represented their intentions, when 
it did not. Therefore, the defense which the defendants put forward 
is a defense which both reduces the claim under the award to a nullity 
and at the same time entitles the defendants to have the agreement 
rectified so as to bring it into confirmity with the consensus of the 
parties.” 


Crane v. Hegeman-Harris Co. Inc., High Court of Justice, K. B. D., All 
England Law Reports Annotated, issue of March 4, 1939; reprinted in full 
in 13 JOURNAL OF THE INSTITUTE OF ARBITRATORS (INC.), p. 22. 


(Netherlands) Invalidation of Arbitration Provision Through Changes in 
the Political Structure of a Country. Plaintiff, a non-Aryan Austrian, 
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entered into an agreement with the Chartered Association of Authors, Com- 
posers and Music Publishers, in Vienna, under which that Association was 
to exploit the plaintiff’s copyright interests in Austria. Said agreement 
referred to the By-Laws of the Association, which contained an arbitration 
clause providing for arbitration in Vienna. This agreement was entered into 
before the so-called “Anschluss’’, i. e., before the introduction of the national 
socialist regime in Austria. After the annexation of Austria, the plaintiff 
attached certain funds belonging to the defendant Association in Holland 
and in connection with such attachment, brought a civil action there. The 
Association asked the Dutch court to dismiss the complaint because of the 
arbitration clause contained in the Association’s By-Laws and to vacate the 
attachment. Held, for plaintiff. 

The national socialists revolution in Germany and the resulting racial 
legislation, as well as the Anschluss, are circumstances of such extraordinary 
and unforeseen character that the arbitration provision in the By-Laws of 
the Association is no longer enforceable as to the plaintiff in this action. 
Staatlich Genehmigte Gesellschaft der Autoren, Komponisten und Musik- 
verleger (A. K. M.) v. R. Geselle, Amsterdam, decision of Court of Appeals 


of Amsterdam, March 23, 1939, reported in NEDERLANDSCHE JURISPRUDENTIE 
1939, No. 720. 





NOTES 


New York University Institutes Arbitration Law Course. In 1938, the Graduate 
Division of New York University Law School led by the increasing interest 
in both commercial and industrial arbitration, and the growing practice of 
arbitration by lawyers, became the pioneer in instruction in the subject and 
instituted a two-hour semester course. As a result of the interest in the 
course and its success, it will again be offered this winter, according to the 
latest bulletin of the Law School, on Friday evenings from six to eight 
o’clock, in the Law School Building, at the beginning of the second term. 
It is open to graduate students, as well as to students in the graduating year. 

The course is a comprehensive one. After a brief historical sketch of 
arbitration, it proceeds to a consideration and discussion of the requirements, 
validity and enforcement of submission agreements and arbitration clauses; 
proper rules for the conduct of hearings, the admission of evidence and the 
requirements of arbitration awards; the problem of the enforcement of arbi- 
tration in other jurisdictions, the enforcement of foreign awards, and the 
jurisdictional conflicts under the Federal Arbitration Act. The arbitration 
procedure as adopted by the American Arbitration Tribunal and the lead- 
ing trade associations is studied, and the course also includes a discussion of 
arbitration in the international field under the Geneva Protocol and Con- 
vention, as well as the work of the Inter-American Commercial Arbitration 
Commission and the International Chamber of Commerce. 

Special lectures on practical aspects of arbitration were given last year 
by outstanding authorities in the field, including Prof. Wesley A. Sturges, 
author of the authoritative text on Commercial Arbitrations and Awards, 
and J. Noble Braden, Executive Secretary of the American Arbitration 
Association. Instructor in the arbitration course is Dr. Walter J. Derenberg, 
of the N. Y. U. Law Faculty. 
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Arbitration Committee of National Lawyers Guild. The first meeting of 
the newly organized Arbitration Committee of the New York City Chapter 
of the National Lawyers Guild, under the chairmanship of Moses H. Gross- 
man, was held at the Guild’s headquarters on October 10, 1939, for the 
purpose of planning the activities and program of the Committee. 

The other members of the Committee are: Henry Amster, Wm. Harmon 
Black, Helen N. Buttenwieser, Maurice P. Davidson, Jules H. Enrich, Elias 
Gartman, Lewis M. Isaacs, Jr., Louis Lande, William J. Mack, Florence 
Shientag and Abraham L. Pomerantz. 


Lawyers’ Day at the New York World’s Fair. September 26 was “Lawyers’ 
Day” at the World’s Fair. Sponsored by the men’s and women’s Bar As- 
sociations of Kings, Queens, Nassau, Suffolk and Richmond Counties, the 
celebration was held on the anniversary of the ratification of the Federal 
Constitution and commemorated the réle by law and lawyers in the history 
of the United States. In discussing this réle, Supreme Court Justice Meier 
Steinbrink, Honorary Chairman of “Lawyers’ Day”, said: 


“Lawyers and the legal profession have played a striking part in 
the progress of our civilization. Brooklyn lawyers, for instance, have 
an outstanding record for public service. Never to my knowledge has 
there been a time, whether of national stress or of local need, that the 
lawyers have not willingly come forward to give of their service to the 
nation, the state and the city. Right now numbers of lawyers are not 
only serving with the American Arbitration Association, at various 
goodwill courts, trying to compose the differences between people, but 
likewise giving themselves without stint to the work of the Legal 
Aid Society and whenever the Appellate Division has called for men 
to do such public service work as investigation made necessary by 
conditions which should not prevail. 


Included in the program for the afternoon session was an address by 
Frederic R. Coudert, Sr., one of the country’s outstanding international 
lawyers, on the part played by lawyers in world peace. 


Arbitration Committee of Brooklyn Bar Association. The personnel of the 
Committee on Arbitration of the Brooklyn Bar Association, for the year 
1939-1940, consists of the following: William Liebermann, Chairman; 
Charles J. Carroll, Jr., Joseph B. Cavallaro, Eugene J. Epstein, Louis F. 
Huttenlocher, Nathan Korn, Lester J. Kurzwell, Louis L. LaVine, Israel 
H. Mandel, Harold S. Mokotoff, Charles Pokorny, Stuart H. Steinbrink and 
Carmine A. Ventiera. The Committee deals with all matters pertaining to 
arbitration and provides for the arbitration of controversies between mem- 
bers of the Association. 


Costs of Arbitrations (England).* The Arbitration Act, 1934, effected cer- 
tain alterations to the law with regard to arbitration costs, and it may be 
convenient if we consider these alternations briefly. 





* Reprinted from THE So.iciTors’ JOURNAL (London), August 19, 1939 
(Vol. LXXXIII, No. 33). 
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In the first place, to take the question of interest, there seems to be little 
doubt but that interest is now payable on costs awarded in an arbitration. 
It will be recalled that interest is payable on costs awarded under a judg- 
ment of the Supreme Court by virtue of the provisions of 1 & 2, Vict., 
c. 110, ss. 17 and 18, which provide briefly that every judgment debt shall 
carry interest at the rate of 4 per cent per annum from the date of the 
judgment until payment. 

It is further provided that “‘all decrees and orders of the courts of equity, 
and all rules of courts of common law and all orders of the Lord Chancellor 
or of the court of review in matters of bankruptcy, and all orders of the 
Lord Chancellor in matters of lunacy, whereby any sum of money, or any 
costs, charges or expenses shall be payable to any person shall have the 
effect of judgments in the superior courts of common law.” 

Costs awarded under a county court judgment do not, therefore, carry 
interest, nor do costs payable under a judgment of the House of Lords. 

Nor, formerly, was interest payable on costs awarded by an arbitrator, 
for although an award, by virtue of s. 12 of the Arbitration Act, 1889, 
might, by leave of the court or judge, be enforced in the same manner as a 
judgment or order to the same effect, the fact remained that an award was 
not a judgment or order within the meaning of s. 18 of the Judgments Act. 
Consequently, no interest was formerly payable on costs awarded by an 
arbitrator. 

It is provided now, however, by s. 11 of the Arbitration Act, 1934, that 
“a sum directed to be paid by an award shall, unless the award otherwise 
directs, carry interest as from the date of the award and at the same rate 
as a judgment debt”. 

This seems to leave little room for doubt but that where a sum is awarded 
by way of costs, then that sum shall carry interest from the date of the 
award to the date of payment. Thus, an arbitrator might make his award 
in respect of costs in the following words: “I further award and direct that 
the claimants do pay to the respondents their costs of the reference to arbi- 
tration before me, which costs I assess at the sum of £100.” In such a case the 
sum of £100 is “a sum directed to be paid by an award” and clearly should 
carry interest. 

On the other hand, the arbitrator may very well award costs without 
stating the amount thereof. Thus, he might provide that: “I further award 
and direct that the claimants do pay to the respondents their costs of the 
reference to arbitration before me, such costs to be taxed if not agreed.” 
Can it be suggested that because the precise amount of the costs is not 
mentioned in the award, the party who has been awarded such costs is to be 
deprived of the interest thereon? The costs, it is submitted, is no less “a 
sum directed to be paid by an award” because the measurement of that sum 
is left to a third party, or to subsequent agreement between the parties. 

Section 12 of the Arbitration Act, 1934, should be read carefully by those 
engaged in drafting documents containing an arbitration clause. Thus, it is 
no common thing for an agreement to provide that in the event of dispute 
between the parties, such dispute shall be referred to an arbitrator either 
specifically named or directed to be appointed in a particular manner. Such 
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or similar clauses frequently appear in policies of insurance or in agree- 
ments for the hire or carriage of goods. 

Section 12, supra, states that any provision in any arbitration agreement 
to the effect that the parties or any party thereto shall in any event pay their 
own or his own costs of the reference or award or any part thereof shall be 
void. It is not possible, therefore, in any agreement such as those mentioned 
above to override the discretion vested in the arbitrator as to how and by 
whom the costs of the reference are to be paid or borne. 

Notice in particular the proviso to s. 12, which is to the effect that nothing 
in the section shall invalidate such a provision when it is part of an agree- 
ment to submit to arbitration a dispute which has arisen before the making 
of the agreement. If, therefore, a dispute has arisen, as disputes do some- 
times arise, where the point involved is rather of academic than of practical 
importance, and it is agreed to refer the dispute to arbitration, then there is 
nothing to prevent the parties making whatever arrangements they wish 
to override the discretion vested in the arbitrator by the Arbitration 
Act, 1889. 

If the arbitrator has failed to make provision as to the payment of the 
costs of the reference, then any party to the reference may, within fourteen 
days of the publication of the award, or such further time as the court or 
judge may direct, apply to the arbitrator for an order directing by and 
to whom such costs shall be paid, and the arbitrator shall thereupon amend 
his award by adding thereto the proper directions as to costs: see s. 12 (2). 

Notice s. 13 of the 1934 Act, which provides that if an arbitrator refuses 
to deliver his award except upon payment of his fees, then the court may, 
upon an application being made, order the arbitrator to deliver his award 
to the applicant upon payment into court of the fees demanded and the fees 
will then be taxed by a taxing master of the court and the court will order 
such sum to be paid out to the arbitrator as is found to be reasonable. Sub- 
section (3) of s. 138 permits a taxation of fees under the section to be 
reviewed in the same manner as a taxation of costs. 
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BOOK REVIEWS AND NOTES 


Labor Law and Relations. By Herbert A. Lien. Matthew Bender 
and Company, Inc., New York, 1938. 


Labor law is not merely a field of legal development. It is 
a forum of intense political controversy and of marked social 
interest. Accordingly, the subject has frequently invited studies 
of the social and economic background of current legal develop- 
ments and political philosophizing intended to advocate a course 
for the future. 

Mr. Herbert A. Lien, however, has preferred to give his 
volume a rather practical cast. He has undertaken to offer to the 
profession a helpful guide for the practitioner who, unfamiliar 
with the subject, finds himself confronted with a labor problem. 
Mr. Lien’s sketch of the background of American labor law is 
cursory and he attempts no discussion of trends beyond the 
strict margins of recent law. 

Although the author has chosen so comprehensive a title for 
his work, the volume is chiefly devoted to the National Labor 
Relations Act, the rulings and procedure thereunder. It is this 
portion of his work which occupies fourteen of the sixteen chap- 
ters. The general law of labor contracts, strikes and picketing 
are more or less hastily dealt with in some twenty pages. And 
the final chapter is devoted to the anti-injunction acts. There is 
also a pocket supplement on the Wages and Hours Law contain- 
ing introductory material and discussions, the text of the act 
and some administrative regulations and interpretative bulletins 
down to the date of publication. 

Those interested in arbitration will regret that Mr. Lien has 
not dealt with the application of this device to the field of in- 
dustrial relations. Edwin S. Oakes, in his volume on labor law 
published in 1927, devoted more than a chapter to this subject, 
and one would ordinarily suppose that the extended use of arbi- 
tration since that date has raised a number of interesting points 
worthy of discussion. But this omission, too, is to be attributed 
to the fact that Mr. Lien directs his attention to the N. L. R. A. 

Significant decisions of the Board and the courts are discurs- 
ively analyzed, with extensive quotations, obviating the need for 
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continued reference to other volumes. The annual reports of the 
National Labor Relations Board offer, in themselves, a compre- 
hensive survey of established principles. But what Mr. Lien 
has chiefly attempted is to offer a practitioner’s outline of prin- 
ciples and practice. Attorneys not familiar with the operations of 
the National Labor Relations Board and meeting problems in- 
volved, are likely to find that portion of the volume which is on 
procedure and evidence particularly helpful, more so, perhaps, 
than other sections.—SIDNEY S. KORZENIK. 


Social Problems in Labor Relations. By Dr. Paul Pigors, in 
collaboration with L. C. McKenney and T. O. Armstrong. 
McGraw-Hill Book Company, New York, 1939. 


This book deals with social factors in industry. It does not 
concern itself with vague generalities, but with the hard school 
of experience. Its authors present innumerable case histories 
of various problems that arise between employer and employee 
in large scale enterprises, illustrated by actual conversations that 
took place between employee, employment manager, directors of 
industrial relations, union representatives and others involved 
in the complex task of harmonizing labor and management. 

Problems thus illustrated are: selection of workers, rehiring, 
transfers, employee rating and methods of procedure, discharges, 
employee training, length of service, wage administration, wage 
attachments and loans to employees, hidden pensions, industrial 
safety, working conditions, compensation for accidents, union- 
management cooperation, etc. Considerable space is devoted to 
personality problems. 

Of particular interest is the section (XV, p. 253) devoted to 
union-management cooperation, wherein it is shown that intelli- 
gent union sympathy and understanding of manufacturing costs 
may operate to bring back to a plant work that has been placed 
outside, to the benefit of worker and employer alike. 

To those who are interested in industrial arbitration, the need 
of a capable director of labor relations is here made evident. 
Practically every one of the case histories appears to have the 
elements of industrial strife, and many problems similar to those 
illustrated have come before the Voluntary Industrial Arbitration 
Tribunal. 

Union leaders and company executives alike will profit from 
a careful study of this survey. There is an obvious open invita- 
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tion to management to put into practice many of the methods 
followed by the two companies studied by the authors over a 
period of two years.—LUCIEN JONES. 
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